IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30070

UNI ON PACI FI C RESOURCES COVPANY; AMOCO
PRODUCTI ON COVPANY,

Pl aintiffs-Appellants,
vVer sus
ARTHUR NEIL SM TH;, et al,
Def endant s,
CHESAPEAKE OPERATI NG COVPANY,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Mddle District of Louisiana
(96- CV- 7347)
* Novenmber 5, 1999
Bef ore REYNALDO G GARZA, JOLLY, and WENER, C rcuit Judges.
WENER, Circuit Judge.”’

In this diversity jurisdiction case, Plaintiffs-Appellants
Union Pacific Resources Conpany (“UPR’) and Anpbco Production
Conpany (“Anpco”) were  successful in obtaining judicial
cancel l ation of an oil and gas | ease that had been granted by their
| essor, Defendant Arthur Neil Smth (“Lessor”) to Chesapeake
Oper ati ng Conpany (“Chesapeake”) subsequent to his grant of an oil

and gas | ease to Anbco. Before us today is the collateral issue of

attorney’s fees and damages for failure tinely to cause the

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



subsequent |ease to be canceled from the public records.
Specifically, Anmoco and UPR appeal the district court’s denial of
their partial sunmary judgnent notion for attorney’s fees and
damages purported to be recoverable from Chesapeake pursuant to
provisions of Title 31 of the Louisiana Revised Statutes of 1950
(the “Mneral Code”). Chesapeake asserted in the district court
that Anbco and UPR do not have standing to seek attorney’s fees
under the pertinent provisions of the Mneral Code; and,
alternatively, that even if Anmbco and UPR were found to have
standing, they are not entitled to recovery. For the reasons set
forth below, we affirmthe district court’s denial of attorney’'s
fees to Anbco and UPR
| .
Facts and Proceedi ngs

Lessor granted a mneral |ease (the Anbco Lease) to Anpco on
March 17, 1996, <covering property in Pointe Coupée Parish,
Loui siana.! That |ease was filed for record on April 3, 1996.

Also on April 3, Lessor was approached by a | andman who was
seeking a mneral |ease for Chesapeake covering the sane property
as that covered by the Anbco Lease. He was successful in obtaining
such a |l ease (the “Chesapeake Lease”), which was filed for record
the next day, April 4, 1996. Not hing in the Chesapeake Lease
indicates that it is a “top | ease” or was granted “subject to” the

previ ously-granted and prior-recorded Anbco Lease.

! Anpbco assigned an undivided one-half interest in the
Anoco Lease to UPR on Septenber 23, 1996
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A few nonths | ater, Chesapeake nmade a demand on Anpbco, under
§ 206 of the Mneral Code, to release its |easehold interest in the
Lessor’s property and have the inscription of the Anoco Lease erased
from the public records. Anmoco countered with a |ike demand on
Chesapeake. Nei t her party conplied within the thirty-day period
prescribed in 8 602A of the M neral Code, or for that matter within
t he ninety-day period prescribed in 8§ 602B.2

Anbco and UPR sued the Lessor® and Chesapeake in federal
district court, seeking (1) a declaratory judgnent that the Anpbco
Lease was valid, and (2) danages suffered by Anoco and UPR fromthe
subsequent recordation of the Chesapeake Lease. Chesapeake
answered, denying Anbco and UPR s all egati ons and countercl ai m ng
agai nst Anoco. Inits counterclaim Chesapeake sought a declaratory
judgnent that its | ease was valid and that the prior-recorded Anbco

Lease was null and void.* After both Chesapeake and Anbco and UPR

2§ 206. ol i gation of owner of expired mneral right to
furni sh recordabl e act evidencing extinction or
expiration of right; mneral |ease

A Except as provided in Paragraph B of this Article, when a

m neral right is extinguished by the accrual of |iberative
prescription, expiration of its term or otherw se, the forner
owner shall, within thirty days after witten demand by the
person in whose favor the right has been extinguished or
termnated, furnish himw th a recordabl e act evidencing the
extinction or expiration of the right.

B. When a mneral |ease is extinguished prior to the expiration
of its primary term the fornmer |essee shall, within ninety days
after the extinguishnent, record an act evidencing the extinction
or expiration of the lease in the official records of al

pari shes wherein the | ease is recorded.

3 Wthin weeks after filing its suit, Anbco dism ssed the
Lessor as a co-defendant.

4  Chesapeake also filed and | ater anended a third-party
demand agai nst the Lessor for damages and reinbursenent of its
| ease bonus in the event that the Anbco Lease should be held
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filed notions for partial summary judgnent on the issue of the
validity of their respective |l eases and the invalidity of the | ease
of party opposite, the district court ruled in favor of Anpbco and
UPR, hol ding the Anpbco Lease valid and the Chesapeake Lease null and
void. That ruling is not before us on appeal.

The instant appeal by Anmbco and UPR challenges only the
district court’s denial of their clains for attorney’'s fees and
damages asserted to result from Chesapeake's recordation of its
| ease and refusal to cancel it fromthe public records in response
to Anpbco’s August 15, 1996 witten demand to do so. The district
court had the attorney’'s fees’ issue briefed and conducted oral
argunent, then denied Anbco and UPR s notion and dism ssed their
claimfor attorney’s fees. The court’s oral reason for its deni al
and dismssal was that Anmpbco and UPR | acked standing to recover
attorney’ s fees under the provisions 8§ 206 of the Mneral Code. On
appeal , Anoco and UPR seek reversal of the district court’s ruling
on standing and a judgnent declaring their entitlenent to recover
attorney’s fees under § 206.

.
Anal ysi s

As noted, the district court rejected Anpbco and UPR s
application for attorney’s fees on the basis of what the court
| abeled as “standing,” referring at Jleast inplicitly to the
proposition that those parties, as mneral |essees, have no right

of action under subpart A or B of § 206 of the Mneral Code. For

valid. This issue is not before us on appeal.
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the nost expeditious and, we believe, nost principled disposition
of the instant appeal, however, we need not address that point;
nei ther need we address Chesapeake’s procedural contentions that
Amoco and UPR failed to conply with the Federal Rules of GCivi

Procedure and the Local Rules of the District Court for the Mddle
District of Louisiana, in the manner and timng of those parties’
application for attorney’s fees under 88 206 and 207 of the M neral
Code. Rather, we assune w thout granting that (1) Chesapeake and
UPR, as | essees under a mneral |ease, are included anong the cl ass
of mneral rights owners who are entitled to assert clains for
attorney’s fees and damages under 8§ 206 and 207,° and (2) Ampco and
UPR are not procedurally barred fromseeking attorney’s fees under
88 206 and 207 of the Mneral Code for their alleged failure to
conply with the provisions of the Federal Rules of Cvil Procedure
or the Local Rules of the Mddle District of Louisiana governing
application for attorney’'s fees. Next, we take note of the

undi sputed facts that (1) neither Anbco nor UPR nade witten demand

5> Section 16 of the Mneral Code expressly recogni zes that
the term“mneral rights” includes the mneral |ease as well as
the mneral servitude and the mneral royalty. More
specifically, the official Cooment to 8 206 declares that, in the
context of this section, “the term‘mneral rights used is
inclusive of all fornms of mneral rights, including mneral
| eases....” There can be no doubt, then, that subsection A of §
206 applies to extinction of, inter alia, mneral |eases. The
assunption we nmake arguendo today is that extinction of the
Chesapeake | ease was in favor of Anbco and UPR, as | essees under
t he conpeting Anobco | ease, giving them “standing” under § 206A.
Thus, the argunents that the term“mneral right” in subsection A
of 8 206 includes, inter alia, the mneral |ease, and that the
m neral |essee who succeeds in litigation brought to have a
conpeting mneral |ease declared void is a “person” in whose
favor the lease is termnated, are neither frivol ous nor
illogical; we just do not decide those questions but assune the

answers ar guendo.




on Chesapeake to furnish a recordabl e act evidencing the extinction
of the Chesapeake Lease at any tine after the district court
rendered the partial summary judgnent that extinguished the
Chesapeake Lease, and (2) within less than ninety days follow ng the
granting of that sunmary judgnent by the district court, Chesapeake
took the necessary action to evidence the extinction of its |ease
in the appropriate public records. Thus, even assum ng as we have
that Anpbco and UPR are persons “in whose favor the [mneral] right
has been extingui shed” for purposes of subsection A of § 206, they
still cannot recover attorney’'s fees or damages from Chesapeake
under subsection A They nade no witten demand for a recordable
act evidencing the extinction of the Chesapeake Lease “when,” i.e.,
after, the district court granted Anbco and UPR s partial summary
j udgnent and bef ore Chesapeake recorded an act evi denci ng extinction
of its |ease. Neither can Anoco and UPR recover under subsection
B of 8§ 206 because Chesapeake fil ed an act evidencing the extinction
of its lease within less than ninety days foll owi ng the judgnent
that extinguished it.

Anmoco and UPR argue that they are nevertheless entitled to
recover damages and attorney’s fees under subsection A of § 206 by
virtue of having furnished to Chesapeake a subsection A thirty-day
demand on August 15, 1996. The gravanen of Anpbco and UPR s ar gunent
is that because the judgnent of the district court rendered the
Chesapeake Lease null ab initio, the August 15, 1996 denmand neets
the requirenents of 8 206A. In other words, because the district
court did not term nate the Chesapeake Lease but extinguished it as

a nullity, wthout |l egal effects whatsoever, as of the date of its



confection, the August 15, 1996 denmand was not prenmature even t hough
it predated not just the judgnent that extinguished the Chesapeake
Lease but even the filing of the suit that eventually produced that
j udgnent .

This argunent defies both logic and the plain wording of the
statute, and if accepted would produce absurd results — a
consequence that would invalidate such a statutory construction
under any system The logical flawin Aroco and UPR s position |ies
in their failure to distinguish tenporally between the judicial
extinction of the Chesapeake Lease itself and the retroactive
effects of the extinction of that |ease. The Lease was not an
absolute nullity, void on its face; absent nutual cancellation by
the parties, the Chesapeake Lease, |ike any other bilateral contract
in Louisiana, could only be extinguished by a final and executory
judgnent of a conpetent court. Even though the effects of
extinction of the mneral |ease relate back to its confection and
recordation, the extinction qua extinction does not. Consequently,
t he August 15, 1996 thirty-day demand was prenature.

A fair reading of the plain wording of subsection A conports

with that | ogic: “[IWhen a mneral right is extinguished [not
“extinct”]...the former owner shall, wthin thirty days after

witten demand by the person in whose favor the right has been
extingui shed...furnish [such ©person] wth a recordable act
evidencing the extinction...of the right” (enphasis added).
Clearly, (1) the thirty days commences with the witten demand, (2)
t he demand nust be furnished by or on behalf of the person in whose

favor the subject mneral right “has been” extingui shed, and (3) the



process comences only “when,” i.e., after the lease is
ext i ngui shed. W can read these words in no way other than to
require that the extinction of the mneral right in question precede
the furnishing of the thirty-day demand. First, the introductory
“when” clause determnes the tine that the provision becones
effective — “when,” not “before” the lease is extinguished.
Second, this reading is reinforced by the use of the past tense of
the verb, to extinguish (“has been extingui shed”).

Finally, an exercise in reductio ad absurdam confirns our

determ nation that the thirty-day demand nust foll owthe extinction
of the mneral right. For, if the interpretation advocated by Anbco
and UPR were to prevail, the grantor of any mneral right could
furnish a 8206A thirty-day demand to his grantee the day after that
mneral right is created and thereby preserve a right to recover
attorney’ s fees years later, follow ng any term nation or extinction
of that mneral right, even if the grantee were to furnish the
recordabl e act evidencing the extinction on the very day of the
judgnent of extinction. Such a result is obviously not intended.

The sane anal ysis holds true for subsection B of 8206: No fair
reading of the statute could abide the inposition of costs and
attorney’s fees on a mneral |essee whose lease is judicially
extingui shed years after its confection on the (il)logic that the
effects of the judgnent of extinction are retroactive, ergo the
recordi ng of an act evi denci ng that extinction nore than ninety days
after the original confection of the lease is untinely and thus
exposes the mneral | essee to danages and attorney’s fees under the

statute.



L1l
Concl usi on

Even when we assune w thout granting that Anpbco and UPR, as
m neral |essees of the sane property that was | eased to Chesapeake,
are “person(s) in whose favor” the Chesapeake Lease has been
extingui shed for purposes of 88 206 and 207 of the M neral Code,
Anmoco and UPR cannot recover under the instant facts. The
Chesapeake Lease was extinguished by the grant of a judgnent of
nullity, and it is only after such judgnent was granted that a
thirty-day demand under 8§ 206 could be furnished to the forner
| essee. The date of extinguishnent is also the time within ninety
days of whi ch an act evidencing extinction of the mneral | ease nust
be recorded pursuant to subsection B, of § 206. In either case, the
fact that the effects of the judgnent of extinction are retroactive
is irrelevant. Here, no subsection A thirty-day denmand was
furni shed after the Chesapeake Lease had been exti ngui shed, so § 207
could not provide relief for a 8 206A violation. As for § 206B, an
act evidencing the extinction of that |ease was filed in the
appropriate records of Pointe Coupée Parish within | ess than ninety
days follow ng the judgnent of extinction so no recovery could be
had wunder that subsection either. Consequently, albeit for
different reasons, the judgnment of the district court rejecting the
application of Aroco and UPR for damages and attorney’s fees is, in
all respects,

AFFI RMED.



