IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30047

JOSEPH F. LABIT and LORRAINE F. LABIT,
Pl aintiffs-Appellants,
vVer sus

AKZO NOBEL SALT, INC., HARRY H
ANDERSQON, and JI MW L. FI RTH

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(97- CV- 2415)

February 7, 2000
Before FARRI S, WENER and STEWART, Circuit Judges
PER CURI AM **

In this appeal from the district court’s grant of partial
summary j udgnment to the Defendants-Appel |l ees Akzo Nobel Salt, Inc.
(“Akzo”), Harry H Anderson, and Jimry L. Firth, and its denial of
partial summary judgnment to Plaintiffs-Appellants Joseph F. Labit
(“Labit”) and his wife, Lorraine F. Labit, we nust determne
whet her Labit suffered enpl oynent discrimnation on the basis of a

disability under the Anericans with Disabilities Act (“ADA’) and

“Circuit Judge of the 9th Grcuit, sitting by designation
" Pursuant to 5th CGr. R 47.5, the Court has determ ned that

this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th CGr. R 47.5.4.
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Loui siana Revised Statute 23:301 et seq.! Labit alleged that he
suffered enploynent discrimnation in the fornms of hostile work
environnent, failure reasonably to accommopdate, and constructive
di scharge. W reverse in part and affirmthe judgnent.

| . St andard of Revi ew

We review the district court’s grant of sunmmary judgnent de
novo, applying the same standard as that court.?2 “By its very
terms, this standard provides that the nere existence of sone
factual dispute between the parties wll not defeat an otherw se
properly supported notion for summary judgnent; the requirenent is
that there be no genuine issue of material fact.”® Here, the
district court was not required to deny the defendants’ notion for
summary judgnent and conduct a full-blown jury trial nerely because
Labit canme forward with sone evidence to support his claim unless
t hat evidence woul d be sufficient to support a jury verdict in his

favor.*

1. Cl evel and Pr esunpti on

! Louisiana courts apply federal jurisprudence to assess
di scrimnation clains under Louisiana Revised Statute 23:301 et
seq.; thus we will consider the clains sinmultaneously. See Craven
v. Universal Life Ins. Co., 670 So.2d 1358, 1362 (La. App. 1996);
Werick v. Bayou Steel Corp., 887 F.2d 1271, 1274 (5th Gr. 1989)

2 Neff v. Anerican Dairy Queen Corp., 58 F.3d 1063, 1065 (5th
Cr. 1995).

3 Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248 (1986)
(enphasi s added).

4 See id. at 251 (citing Inprovenent Co. v. Minson, 14 \Wall.
442, 448 (1872)).




We reverse in part to correct the district court’s application
of our short-lived precedent, which the Suprene Court reversed
after summary judgnent was rendered in the instant case. The

district court concluded that, under our decision in develand v.

Policy Managenent Systens Corp.,° Labit could not claimhe was a

“qualified individual wth a disability” because he had cl ai ned
total disability for purposes of obtaining social security
disability benefits. In develand, we held that “the application
for or the receipt of both |long-termand social security disability
benefits creates a rebuttable presunption that the claimant or
reci pient of such benefits is judicially estopped from asserting
that he is a ‘qualified individual with a disability.””® Applying
that rule, the district court in Labit’s case found that he had
applied for and received both long-termdisability benefits from
hi s enpl oyer and social security disability benefits, yet failed
here to provide any additional evidence to rebut the presunption
that he was totally disabl ed.

After the district court’s decision, the Suprene Court
reversed our decision in Oeveland, holding that clains for social
security disability benefits and clains for danmages under the ADA
do not so inherently conflict that courts should apply a negative
presunption that recei pt of such benefits estops the recipient from

pursuing an ADA claim’ Instead, the Court requires plaintiffs to

® 120 F.3d 513 (5th Cir. 1997), rev'd 119 S. C. 1597 (1999).
61d. at 518.
7119 S. . at 1600.



reconcil e such clains; and it provided several exanples of howthey
m ght coexist. For instance, the ADA definition of a “qualified
individual with a disability” requires consideration of the
individual’s ability to performthe essential job functions with or

wi t hout reasonabl e accommobdati on® but social security disability

determnations do not take into account such workpl ace
accommodat i ons. °

In ight of the facts that Labit (1) suffers a significant
physical inpairnment or “disability” in the form of traumatic
anputation of one arm which condition existed prior to his
enpl oynent with Akzo, (2) neverthel ess nmaintai ned enploynent in
various capacities with Akzo from 1974 to 1996 with reasonable
accommodations for his disability, and (3) was approved for |ong-
termdisability benefits from Provident |nsurance Conpany and the
Social Security Adm nistration after ceasing to work for Akzo, we
are satisfied that his clains for danmages under the ADA and his
receipt of disability benefits “can confortably exist side by
side.”' Any friction between those two positions derives, it would
seem not from Labit’s claimng to be a “qualified” individual
able to performthe essential job functions — he clearly did so for

over twenty years — but rather fromhis subsequently claimng to be

8 42 U.S.C. § 12111(9)(B).
9119 S. . at 1602.
10 | d.



totally disabled, i.e., unable to work.! The correctness of the
decisions to grant him such benefits, however, is not before us.
Havi ng concluded that Labit is not estopped to claimhe is
di sabl ed within the neaning of the ADA, we proceed to consider the
merits of his discrimnation clains. Despite its now erroneous
hol di ng under d eveland, the district court assumed arguendo that
Labit could seek damages under the ADA and proceeded in the
alternative to assess the nerits of his discrimnation clains,
finding each wthout adequate evidentiary support to survive
summary judgnent. W agree with, and i ncorporate by reference, the
reasoning and result in that alternative disposition of the case.

[, Di scrimnation d ains

First, we agree that the only condition described by Labit
that constitutes a “disability” within the neani ng of the statute?!?
is the absence of one arm the result of anputation that preceded
his enploynent wth Akzo. Congress specifically excluded
conpul sive ganbling as a disability under the Act.®¥® Oher than
those conditions, Labit describes only (1) a history of al coholism

in remssion that does not presently inpair any major life

11 The Suprene Court al so noted that an individual’'s disability
may change over tine, so that a statenent about a disability at the
time of the social security application nmay not reflect the
individual’s capacities at the tine of the relevant enploynent
decision. (develand, 119 S. C. at 1603. Labit asserts that his
depressi on becane worse after he left enploynent, which could
expl ain the apparent inconsistency.

1242 U.S.C. 8§ 12102(2) (“a physical or nmental disability that
substantially limts one or nore major life activities”).

18 42 U.S.C. § 12211(b)(2).



functions and (2) synptons of depression. Labit contends that the
district court did not adequately consi der those synptons; however,
even if they were severe enough to be considered a “disability,”
they clearly did not rise to that level until after the alleged
discrimnatory actions and thus cannot provide a basis for
recovery.

Second, Labit failed to create a genuine issue of material
fact on one or nore el enents of the hostile work environnent claim
assum ng such a claim exists under the ADA. As we have done
before, we assune wi thout deciding that such a claimexists! but
affirmthe district court’s conclusion that even if it does, the
plaintiff failed to create a genuine issue that the defendants’
actions were sufficiently severe or pervasive, or that they were
unwel cone. The record provides anple support for the district
court’s conclusion that Labit participated actively in a workpl ace
pernmeated with regular, reciprocal, and perhaps sonetines cruel
practical jokes and pranks (many of which had nothing to do with
Labit’s anputated arm between nen who nmaintained socia
relationships in and out of work. Labit admtted that he initiated
j okes at his own expense, pulled pranks on others, and did not
percei ve the conduct as harassnent until he was in treatnent for
conpul sive ganbling in 1996. Despite pointing to evidence that he
informal |y conpl ai ned about the jokes on two occasions, the fact

that at | east sone jokes pertained to his relevant disability, and

14 McConathy v. Dr. Pepper/Seven Up Corp., 131 F.3d 558, 563
(5th Gir. 1998)




his own assertion that he initiated pranks agai nst Anderson and
Firth only to retaliate, Labit nevertheless failed to establish a
genui ne issue of material fact that would allow a reasonable jury
to find in his favor on the elenents of a hostile work environnment
claim

Third, we affirmthe district court’s conclusion as a matter
of law that Akzo provided reasonable accommbdations to Labit’s
physi cal disability by allow ng himto ask ot her workers to assi st
with lifting and reaching objects in the storeroomand providing a
t el ephone headset. The | aw does not require an enpl oyer to accept
the accomodation preferred by the enployee, such as the
installation of | ower shel ves requested by Labit, but only that the
accommodati on is reasonabl e. t®

Finally, we agree with the district court’s grant of summary
judgnent on Labit’s constructive discharge claim hol ding that he
failed to adduce evi dence creating a genui ne i ssue of material fact
that the working conditions were “so difficult or unpleasant that
a reasonable person in [his] shoes would have felt conpelled to
resign.”16

| V. Concl usi on

Based on our de novo reviewof the district court’s Menprandum
Rul i ng and Judgnment, the summary judgnent evi dence reveal ed by the

record, and the |egal argunents advanced in the appellate briefs

1529 CF.R § 1630.9.

6 Landgraf v. USI Film Products, 968 F.2d 427, 430 (5th Gr.
1990) .




and oral argunents of counsel, we concl ude that the decision of the
district court granting summary judgnent to the defendants,
dism ssing the Labits’ conplaint wwth prejudice, and declining to
retain supplenmental jurisdiction over their remaining state |aw
clains, was correct in all respects except to the extent caused by
the Suprene Court’s post-judgnent reversal of applicable precedent
during the pendency of this appeal. W therefore reverse in part
to correct the district court’s holding that Labit failed to rebut
the presunption that he was not a qualified individual wth a
disability within the neaning of the ADA. W hold, instead -- as
did the district court inits alternative ruling -- that Labit was
di sabl ed for purposes of that statute on the basis of his anputated
armand, for essentially the sane reasons as set forth in the well -
reasoned opinion of the district court, we affirmthe dism ssal of
his clains for disability discrimnation by hostile work
environnent, failure reasonably to accommopbdate, and constructive
di schar ge.

REVERSED | N PART; JUDGVENT AFFI RVED.



