IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30015
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ALLEN JERRY FI ELDS, JR ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Louisiana
USDC No. 97-CV-512
USDC No. 93-CR-10011-2
August 26, 1999
Before KING Chief Judge, and JOLLY and DAVIS, G rcuit Judges.
PER CURI AM *
This court nust exam ne the basis of its jurisdiction on its

own notion if necessary. Msley v. Cozby, 813 F.2d 659, 660 (5th

Cir. 1987). An exam nation of the record in this case discloses
that the notice of appeal is ineffective.

Allen Jerry Fields, Jr., federal prisoner #08388-035, seeks
a certificate of appealability (COA) to appeal the district
court’s denial of his 28 U S.C. 8§ 2255 notion. The final

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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j udgnent was entered on Decenber 11, 1998. On Decenber 28, 1998,

Fields filed both a notice of appeal and a notion to reconsider.
The district court has not ruled on the notion to reconsider.
Rule 4(a)(4), Fed. R App. P., provides that, if a tinely
nmotion is made pursuant to Fed. R Gv. P. 59(e), a notice of
appeal filed after entry of the judgnent, but before disposition
of the notion, is ineffective until the entry of the order
di sposing of the notion. A notion requesting reconsideration of
the judgnent is treated as a Rule 59 notion for purposes of Rule
4(a)(4) (iv), regardless of the | abel applied to the notion, if it

is made within the 10-day limt for Rule 59 notions. Mangieri V.

difton, 29 F.3d 1012, 1015 n.5 (5th Cr. 1994); Harcon Barge Co.

V. D& GBoat Rentals, Inc., 784 F.2d 665, 667 (5th Cr.) (en

banc), cert. denied, 479 U S. 930 (1986). 1In the present case,

Fi el ds’ Decenber 28 notion nust be treated as a Rule 59(e)
notion; it seeks reconsideration, and it was filed within ten
days of entry of the judgnent, excluding Saturdays, Sundays, and
the internediate | egal holiday. See FED. R Cv. P. 6(a).

The district court’s order denying a COA cannot be construed
as disposing of the Rule 59(e) notion because there is no
i ndication that the court considered the Rule 59(e) notion in
denying a COA. As the Rule 59(e) notion has not yet been
di sposed of, the petitioner’s notice of appeal is ineffective.

See Burt v. Ware, 14 F.3d 256, 260-61 (5th Cr. 1994).

Accordingly, the case nust be remanded, and the record returned

to the district court, for consideration of the outstanding
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notion as expeditiously as possible, consistent wwth a just and
fair disposition thereof. See id. at 261. Fields’ COA notion
and notion to expedite the COA proceedi ngs shall be held in
abeyance until his notice of appeal is effective. W instruct
the clerk of this court to process the pending notions

i mredi ately upon the return of this case fromthe district court.

REMANDED.



