IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-30007
Conf er ence Cal endar

KERRY W NDHAM
Pl ai ntiff-Appellant,
ver sus
UNKNOWN MCKNI GHT; UNKNOWN DUNBAR; MS. SUSAN
MR. M CHAEL, Dialysis Unit, EKL; TAMWY,
Dialysis Unit, EKL; CANDICE, Dialysis Unit,
MR, PATRICK, Dialysis Unit, EKL

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
USDC No. 97-CV-877

Oct ober 20, 1999
Before JONES, W ENER, and STEWART, Circuit Judges.
PER CURI AM *

Kerry Wndham Texas inmate #92138, proceeding pro se and in
forma pauperis (IFP), appeals the district court’s grant of
summary judgnent in favor of the defendants and the di sm ssal of
his civil rights conplaint. Wndham contends that the defendants
acted with deliberate indifference to his nmedical needs. He
asserts that the defendants gave himillegal chem cals that

caused his condition to worsen. He contends that the defendants

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 99-30007
-2

di sconti nued his hypertension nedication and prescribed
psychotropi ¢ drugs w thout providing the proper nedical

exam nations. He contends that he has not been exam ned by a
physi ci an whil e he has been receiving dialysis treatnents.

We review the grant of summary judgnent de novo. Fraire v.
Cty of Arlington, 957 F.2d 1268, 1273 (5th Gr. 1992). Summay
judgment is proper if the pleadings, discovery, and any affidavits filed in support of the motion
show that there is no genuine issue as to any materia fact and that the moving party is entitled to
judgment as a matter of law. See Fed. R. Civ. P. 56(c). If the moving party meetstheinitia
burden, the nonmovant must set forth specific facts showing the existence of a genuine issue for
trial. See Fed. R. Civ. P. 56(e). The nonmovant cannot satisfy his summary judgment burden
with conclusional alegations, unsubstantiated assertions, or only ascintilla of evidence. Littlev.
Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc).

W ndhanmi s all egations indicate his disagreenment with the
medi cal treatnent that he has received or, at nost, negligent or
unsuccessful treatnent, which is not actionable under 42 U S.C
§ 1983. See Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cir. 1991)( unsuccessful medical
treatment, negligence, or medical malpractice do not give rise to a 8§ 1983 cause of action;
disagreement with medical treatment is not actionable under § 1983 absent exceptional
circumstances). Accordingly, the district court did not err in
granting summary judgnent in favor of the defendants.

By failing to brief themproperly in this court, Wndham has
abandoned his clains involving a conflict of interest and that
the district court denied his notion for an injunction, denied
his notion for a default judgnent, dism ssed his state | aw
clains, and allowed the defendants additional tine to respond.

See Yohey v. Collins, 985 F.2d 222, 225 (5th G r. 1993)(clains
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not adequately argued in the body of the brief are deened
abandoned on appeal).

W ndhami s appeal is without arguable nerit and is frivol ous.
See Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5TH CR.
R 42. 2.

The di sm ssal of Wndhanis appeal as frivolous counts as a
strike for purposes of 28 U S.C. 8§ 1915(g). See Adepegba v.
Hammons, 103 F. 3d 383, 388 (5th Gr. 1996). W caution W ndham
that once he accunul ates three strikes, he may not proceed IFP in
any civil action or appeal filed while he is incarcerated or
detained in any facility unless he is under inmm nent danger of
serious physical injury. See 8§ 1915(9Q).

DI SM SSED AS FRI VOLOUS; SANCTI ON WARNI NG | SSUED.



