UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-21183

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

MARCELLUS TEMEL ARTERBERRY, also known as Marceles Tenel
Arterberrg, also know as Marcellus Tene Arterberry, also known as
Marcellus T. Arterberry; ARON DEREL HOOD, and LATREED GAYLAND
JACKSQN, al so known as Latred Gayl and Jackson,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas, Houston D vision

(H 99- CR- 259- 1)

April 20, 2001
Bef ore GARWOOD, PARKER and DENNI'S, G rcuit Judges.
PER CURI AM *

Marcellus Tenel Arterberry, Aron Derel Hood and Latreed
Gayl and Jackson appeal their convictions and sentences for bank
robbery and brandishing a firearmduring a crine of violence. W

affirm

FACTS AND PROCEDURAL HI STORY

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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On May 26, 1999, a federal grand jury returned a four-count
indictment charging Arterberry, Hood, Jackson and a fourth
i ndi vidual, Rennald Demion LeBlanc, with two counts of robbing a
federal l y-i nsured bank, inviolation of 18 U.S.C. § 2113(a) and (d)
and 18 U.S.C. 8 2 and two counts of brandishing a firearmduring a
crime of violence, inviolation of 18 U S.C. §8 924(c) and 18 U. S. C
§ 2. The charges in Counts 1 and 2 pertained to the February 15,
1999, arned robbery of the Conpass Bank in Houston, Texas (the
“Conpass Bank robbery”); the charges in Counts 3 and 4 pertained to
the March 9, 1999, arned robbery of the First National Bank of
Rosenberg in Sugarl and, Texas (the “Sugarl and bank robbery”). The
robberies were simlar in that the perpetrators of both robberies
were young bl ack mal es wearing T-shirt sleeve masks who, in order
to facilitate their escape, nade the robbery victins take their
clothes off. Further, the robbers in both banks referred to the
tellers’ cash drawers as “tills” and questioned the enployees
regardi ng video caneras and tapes.

LeBlanc’s notion for severance was granted and he is
consequently not a party to this appeal. Appellants pleaded guilty
to Counts 3 and 4 (the Sugarland bank robbery) and waived a jury
trial on Counts 1 and 2 (the Conpass Bank robbery). Follow ng a
one-day bench trial, the court convicted Appellants on Counts 1 and
2. On appeal, Appellants challenge only their convictions on Count
1 and 2.

The def endants were arrested by | ocal police during the course
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of the Sugarl and bank robbery. They each made custodi al statenents
to |law enforcenent officers that inplicated them in the Conpass
Bank robbery. The Appellants’ primary contention, at trial and on
appeal , is that those confessions shoul d be suppressed because t hey
were not voluntary. The district court denied Appellants’ notion
to suppress, finding that the confessions were voluntary under the
totality of the circunstances and thus adm ssi bl e.
DI SCUSSI ON

A. Standard of Review

The voluntariness of a confession presents a m xed question
of law and fact. MIller v. Fenton, 474 U S. 104, 112 (1985). The
district court’s factual findings are reviewed for clear error,
United States v. Scurlock, 52 F.3d 531, 536 (5th Gr. 1995), and
wll be upheld absent a “definite and firm conviction that a
m st ake has been conmtted.” Anderson v. Cty of Bessener Cty,
470 U. S. 564, 573 (1985). The ultinmate question of voluntariness
is alegal one that is reviewed de novo. Mller, 474 U S. at 110;

Scurl ock, 52 F.3d at 536.

B. Suppression of Defendants’ Statenents
The Governnent had the burden of establishing, by a

preponderance of the evidence, that each defendant was extended his



M randa® warni ngs and knowl edgeably and voluntarily waived them
United States v. O nel as-Rodriguez, 12 F.3d 1229, 1347 (5th Gr.
1994) . The standard for determning whether a confession is
voluntary is whether, taking into consideration the totality of the
circunstances, the statenent is the product of the accused’s free
and rational choice. 1d. |If a person voluntarily, know ngly, and
intelligently waives his constitutional privilege, a statenent is
not consi dered conpelled within the neaning of the Fifth Arendnent.
| d.

1. Arterberry

Arterberry, a 24-year-old male, was the first defendant to be
interviewed. The interviewstarted at 5:00 p. m, approxi mately two
hours after his arrest and | asted about 90 mnutes. Two officers
in plain clothes, Detective Body and Sergeant Ruteshouser, were in
the roomwth Arterberry, who was not handcuffed or restrained.
Arterberry indicated that he had experience with | aw enforcenent
and judicial systens; he had one prior conviction for which he
recei ved probation and a second conviction for which he had served
a two-year sentence. Body read Arterberry his Mranda rights and
advi sed himthat he had “the right to termnate the interview at
any tinme.” Arterberry stated that he understood his rights, and he
agreed to waive them and speak to the officers.

Arterberry confessed pronptly to the Sugarl and bank robbery,

Mranda v. Arizona, 384 U. S. 436 (1966).
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explaining that he and his acconplices made the enployees take
their clothes off to prevent them from chasing after the robbers
during their getaway. Ruteshouser then questioned Arterberry about
t he Conpass Bank robbery, noting the simlarities between the two
robberi es and showi ng Arterberry the surveill ance phot ographs t aken
during the Conpass Bank robbery. Arterberry initially denied any
i nvol venent in the earlier robbery. The officers enployed several
tactics to induce Arterberry to confess. They told hi mthat he was
the first of the acconplices to be interviewed, and that this was
his only opportunity to cone cl ean; they asked himif his daughter
woul d be abl e to pick hi mout of the surveillance phot ographs; they
told him that he was subject to prosecution in both state and
federal court; they stated that they would advise the probation
of ficer about his cooperation and that any such cooperation
“ImMakes a big difference in both systens.” Rut eshouser told
Arterberry that it would be “very beneficial” for himto tell them
what he knew about that robbery “[Db]esides what we know, and you
know t hat we know.” Rut eshouser once agai n descri bed the “uni que”

simlarities between the two robberies. Arterberry then confessed,

stating “I’"malready caught. . . . | mght as well tell you the
whol e deal .” After Arterberry confessed, he asked the officers how
his confession mght be used in determning his sentence. I n

response to that specific question, the officers told Arterberry
that cooperating could result in a deduction of points used to
figure the length of his sentence.
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Arterberry posits two aspects of the interrogation that
rendered his confession involuntary. First, he characterizes two
statenents by the officers as gross msrepresentations: that a
confession to the earlier bank robbery would “nmake[] a big
difference” in the length of his prison sentence and woul d be “very
beneficial” to him Arterberry argues that the only potentia
sentenci ng benefit that he was eligible to receive as a consequence
of a confession was an acceptance of responsibility adjustnent
under U S.S.G § 3El1.1, which would have reduced his prison
sentence by “only a fewyears.” Gven his total prison sentence of
552 nonths, Arterberry argues that a few years did not nake a “big
di fference.” Second, he contends that the officers created a fal se
sense of urgency about the need for Arterberry to confess stating
that the interview was his only opportunity to cooperate. The
district court rejected this viewof the interview, concluding that

the officers conveyed to Arterberry that this was his only

opportunity to tell the truth fromthe outset and to tell the sane
story consistently.

Having reviewed the record, including the video taped
interview, we conclude that, given the totality of the
ci rcunst ances, the officers enployed no i nproper coercion and nade
no i nproper prom se of leniency to Arterberry.

2. Jackson



Body and Rut eshouser intervi ewed Jackson, an 18-year-old nal e,
beginning at 9:06 p.m the sane night, for approximately 45
m nut es. Jackson had conpleted the tenth grade, but has sone
mental limtations. He is functionally illiterate, able only to
recogni ze a fewwords and to sign his nane. Jackson al so had prior
experience in the crimnal justice system After being advi sed of
and waiving his Mranda rights, Jackson agreed to speak to the
officers. At the outset, Jackson confessed to participating in the
Sugar | and bank robbery that day. During the course of this
confession, Ruteshouser explained that, if the case ended up in
federal court, “the jail tinme you get depends on a point system”
He further explained that different crines get different points,
and that the length of the sentence al so depends on the person’s
crimnal record. Cooperation, he said, “can take points away,”
addi ng that the probation officer would contact the interview ng
officers to assess Jackson’ s cooperation.

Turning again to the details of the Sugarland bank robbery,
Body asked, “Wo told the . . . ladies to take their clothes off?”
Jackson replied “that’s what we do in every robbery, | guess,” but
then deni ed involvenent in any ot her robberies. Ruteshouser next
showed him a “picture from one of the surveillance caneras” and
asked him if he could identify the individual in it. Jackson
identified hinself in the photograph. Rut eshouser explained to

Jackson that the photograph was taken during the Conpass Bank



robbery and Jackson replied that he renenbered doing it, but not
“how we done it.” Ruteshouser rem nded Jackson “about the downward
points for cooperating.” Thereafter, Jackson provided further
incrimnating details concerning his involvenent in the Conpass
Bank robbery.

On appeal, Jackson contends that the officers’ statenents
concerning the “point systenf and the opportunity to receive a
| ower sentence by cooperating anounted to an unconstitutional
i nducenent to confess.

The district court noted that Jackson has “sone degree of
mental inpairnment,” and delayed ruling on Jackson’s notion to
suppress pendi ng the conpl etion of a conpetency exam nati on. Based
on the results of that exam nation and a review of the video tape
of the interview, the district court determ ned that Jackson had
sufficient intelligence to understand the officers’ questions and
effectuate a valid waiver of his rights. The district court also
found that Jackson’s own actions during the interview denonstrated
that he “was able to attenpt to cover-up actions that he recogni zed
as wong.” For these reasons, the district court rejected as not
persuasi ve the argunent that Jackson | acked the nental capacity to
voluntarily make the statenent in question and found that the
governnent has net its burden on that point. W agree.

Having reviewed the record, including the video taped
interview, we conclude that, given the totality of the
ci rcunst ances, the officers offered no unconstitutional inducenent
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to obtain Jackson’ s confessions.

3. Hood

Hood, a 24-year-old male, was the last of the suspects
i ntervi ewed, beginning at 10: 02 p.m on the sane night and | asting
approximately 40 m nutes. Like his co-defendants, Hood had
experience with the state crimnal justice system including three
prior convictions. After he was advi sed of and waived his Mranda
rights and agreed to speak to the officers, he too confessed
pronmptly to the Sugarland bank robbery.

Later in the interview, Ruteshouser asked Hood sone questions
about the Conpass Bank robbery. Hood denied any involvenent in
ot her robberies. The officers told Hood that he was the | ast one
to be interviewed and stated “we al ready know exact|y what happened
the first tinme,” referring to the Conpass Bank robbery. After Hood
stated that he understood “pl ea bargain[s] and all that,” Body told
himthat, if this case went to federal court, “we’re tal ki ng about
getting points reduced, your overall points for sentencing reduced
for fully cooperating wth wus.” They also explained the
simlarities between the two robberies to Hood, telling Hood that
hi s co-defendants had been shown the surveill ance phot ographs of
t he Conpass Bank robbery and had “told us which ones were which.”
Hood replied, “They did? Can | see thenf”

Rut eshouser then showed Hood four picture, one of each person

in the robbery. After reviewing the photos, and in response to



Rut eshouser’s request, Hood handed t he phot ograph of hinmself back
to Ruteshouser, then went on to provide further details of the
Conpass Bank robbery.

The district court denied Hood’ s notion to suppress, noting
that Hood’' s argunents were very simlar to those of Arterberry. In
particular, the court found that the officers’ description of the
federal point systemdid not constitute coercion or ampunt to an
i nproper promse of benefit in the overall context of the
interview, including the disclosure of the evidence that Hood had

participated in the earlier robbery.

On appeal, Hood contends that the nature of the questioning
and the prom ses nade therein, without counsel, make his statenents
i nvoluntary and inadm ssible under the Fourth, Fifth, and Sixth
Amendnents to the Constitution. Hood al so contends that his right
to pronpt arraignnment under Rule 5(a) of the Federal Rules of
Crimnal Procedure and 18 U.S.C. 8§ 3501 were violated. Havi ng
reviewed the record, including the video taped interview, we
conclude that, given the totality of the circunstances, Hood' s
statenent was vol untary and not the result of inproper inducenents.

Hood further argues that the seven hour del ay between his 3: 00
p.m arrest and the beginning of the interview, during which tine

he had not yet been arraigned, violates the requirenent that he be
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pronptly taken before a magi strate. See 8 3501(c). Delay in taking
a def endant before a magistrate is only one factor to be consi dered
in determning voluntariness of a defendant’s statenent, and to
render consent involuntary or to require suppression of evidence,
the delay nust have been unnecessary. United States v. Killian,
639 F.2d 206 (5th Cr. 1981). The two officers assigned to this
i nvestigation personally interviewed and processed four suspects
between the 3:00 p.m arrest at the robbery site and the concl usi on
of Hood's interview at approximately 10:40 p.m W concl ude that

the officers acted reasonably, that they did not violate any of

Hood’ s constitutional or statutory rights and that Hood’ s
confession was voluntary and adm ssi bl e.
C. Second or subsequent conviction

Jackson contends that the district court msconstrued 18
US C 8 924(c)(1)(C when it sentenced him on Count 4 of the
i ndi ct ment under the enhanced sentenci ng provisions as a “second or
subsequent” conviction for use of a firearmin a drug offense or
crinme of violence when his only other conviction for violation of
924(c) was in Count 2 of the sane indictnent. Jackson contends
that 8 924(c) should be construed to require a conviction for the
earlier offense prior to the conm ssion of the present offense in
order to apply the enhanced penalty provision of 8 924(c). The

Gover nnent argues, and Jackson concedes, that his position is
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foreclosed by the Suprene Court’s decision in Deal v. United
States, 508 U.S. 129 (1993). W agree. We therefore find no nerit

in Jackson’s challenge to the enhanced sentence i nposed for Count

4.
CONCLUSI ON

Based on the foregoing, we affirm the convictions and
sentences of all Appellants.

AFFI RVED.
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