IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-21126
Conf er ence Cal endar

DEVI N PAUL COLE
Pl ai ntiff-Appellant,
ver sus

GEORGE BUSH, JR.; WAYNE SCOIT, Director
Texas Departnent of Crimnal Justice,
Institutional D vision;, SHARON BRYANT,;
STEPHANI E JOSEPH, TEXAS ATTORNEY CENERAL’ S
OFFI CE; DI RECTOR OF PAROLE BQOARD,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 99- CV-2548

~ June 15, 2000
Before JOLLY, DAVIS, and DUHE, Circuit Judges.
PER CURI AM *
Devin Paul Cole, Texas prisoner # 582965, appeals the

district court’s dismssal of his pro se, in fornma pauperis

(“I'FP") 42 U.S.C. § 1983 lawsuit as barred by the three-strikes
provi sion of the Prison Litigation Reform Act (“PLRA’), 28 U S.C
8§ 1915(g). Cole concedes that he has sustained at |east three
strikes and that he was a prisoner when he filed the prior

| awsuits. He does not allege that he is under any “i mm nent

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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danger of serious physical injury.” See 8§ 1915(g). Instead, he
argues that the PLRA does not apply because his lawsuit did not
chal | enge conditions of confinenent; alternatively, he contends
that he should be allowed to proceed in the best interests of
safety and justice.

Cole’s argunents are facially frivolous. See 8§ 1915(g).
Because he does not challenge the district court’s finding that
he had at |east three “strikes” within the neaning of
8§ 1915(g) at the tinme he filed the instant |lawsuit and does not
argue that he is under any innm nent danger, he has failed to
denonstrate that the district court erred in determning that the
| awsuit was barred by 8§ 1915(g). However, the district court’s
order allowing Cole to proceed | FP on appeal is RESCI NDED as
inprovidently granted. Cole has fifteen days to pay the ful
$105 filing fee or risk disnmissal of his appeal for want of
prosecution. 5THCQR R 42.3.1.2

If his brief is liberally construed, Cole also noves this
court for the appointnent of counsel. H's notion is DEN ED

| FP RESCI NDED; MOTI ON FOR THE APPO NTMENT OF COUNSEL DENI ED



