IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20947
Summary Cal endar

HAROLD DELL JOYCE
Pl ai ntiff-Appellant,
Ver sus
CORRECTI ON CORPORATI ON OF AMERI CA:;
FRED JOACH M ERI K LARSON: D. JJd NER
Li eut enant; JAMES CABI NESS; J. BALDW N
Li eutenant; D. DANAS; D. KIMBILL; A TAYLOR

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 97-CV-3903

August 4, 2000
Before JOLLY, H GE NBOTHAM and DAVIS, G rcuit Judges.

PER CURI AM *

Harol d Dell Joyce, Oregon prisoner # 6738204, appeals the
summary-j udgnent dismssal of his 42 U S.C. § 1983 civil rights
| awsuit agai nst Correction Corporation of Anerica (“CCA’), a
facility in Texas where he was tenporarily housed, and several
CCA officers, alleging that they had violated his Eighth
Amendnent rights by providing himwth inadequate conditions of
confinenent, subjecting himto the use of excessive force, and
denyi ng hi m adequate nedical care. The district court also

di sm ssed Joyce’s cl ai ns agai nst certain naned def endants

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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pursuant to 28 U.S.C. 8§ 1915(e)(2).

On appeal, Joyce briefs only the dism ssal of his excessive-
force and denial -of -nedical care clainms. H s claimthat the
officers violated his Ei ghth Amendnent rights by providing
i nadequate conditions of confinenment is therefore waived, as is
any argunent that the district court erred in dismssing his
cl ai ns agai nst the other nanmed defendants, pursuant to

8 1915(e)(2). See Yohey v. Collins, 985 F.2d 222, 224-25 (5th

Cr. 1993); Fed. R App. P. 28(a).

Joyce has failed to denonstrate any error on the district
court’s part. In connection with his excessive-force claim he
argues that the district court mstakenly required himto show
nmore than de minims injury. As the district court determ ned,
the summary-judgnent evidence shows that Joyce suffered, at nost,

ade mnims injury. See, e.q., Wllians v. Braner, 180 F. 3d

699, 704 (5th Gr. 1999), clarified on other grounds, 186 F.3d

633, 634 (5th Gr. 1999). Nevertheless, Joyce is correct that
the absence of serious injury will not preclude relief under the
Ei ghth Anmendnent if the defendants acted maliciously wth the

intent to cause harm See id.; Siglar v. H ghtower, 112 F. 3d

191, 193 (5th G r. 1997). However, as the district court also
determ ned, the conpetent sunmary-judgnent evidence shows that
the defendants used de minims force in a good-faith effort to
restore discipline and ensure their safety, and dism ssal of the

excessi ve-force claimwas thus not error. See Hudson V.

MM 1lan, 503 U.S. 1, 7 (1992); Fed. R Civ. P. 56(c).

Joyce next argues that the district court erred in
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di sm ssing his denial-of-nedical -care clai mbecause there was a
materi al factual dispute regardi ng whether he received nedica
treatnent followi ng the use of force. The defendants presented
affidavit testinony, incident reports, and nedical records which
denonstrated that Joyce was exam ned by a nurse, who concl uded
that no nedical treatnent was required. Although Joyce submtted
conclusional affidavit testinony that he had not been seen by a
nurse, it was insufficient to create a factual dispute. See

Prytania Park Hotel, Ltd. v. General Star Indem Co., 179 F. 3d

169, 180 (5th G r. 1999). Mreover, the testinony was underm ned
by his own adm ssion, in his cross-notion for sunmary judgnent,
that he had been seen by a nurse. The true nature of his
conpl ai nt appears to be that the defendants were deliberately
indifferent in denying his subsequent requests for nedical
treatnent. However, Joyce presented no evidence of a serious
medi cal need or that the defendants were aware of his nedical
needs and deliberately disregarded the risk created by serious
need by failing to take reasonabl e neasures to abate it. See

Farner v. Brennan, 511 U S. 825, 847 (1994).

Because there was not a factual dispute regardi ng whet her
Joyce received nedical treatnent follow ng the use of force or
whet her Joyce subsequently requested nedical treatnent for a
serious nedi cal need and was deni ed, summary-judgnent dism ssal

of the denial -of-nedical-care claimwas appropriate. See Farner,

511 U. S. at 847; Johnson v. Treen, 759 F.2d 1236, 1238 (5th G

1985); Fed. R Cv. P. 56(c).
AFFI RVED.



