IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20923
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
EVERETT RENCER, JR.,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

(H 98- CR- 335- 1)

July 18, 2000
Before POLI TZ, WENER, and PARKER, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Everett Renger, Jr., appeals fromhis jury
conviction and sentence for willful failure to pay federal incone
tax in violation of 26 U.S.C. § 7203. Renger argues that the trial
court abused its discretion in refusing to instruct the jury that,
to find that he willfully failed to pay incone taxes, it nust find
that he acted with evil notive or bad purpose. Renger insists that
the trial court erred in refusing to instruct the jury as to his

so-called theory of defense, and plainly erred in refusing to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



depart downward on the erroneous belief that it |acked discretion
to depart.
The trial court did not abuse its discretion in refusing to

adopt Renger’s instruction as to willfulness. See Cheek v. United

States, 498 U. S. 192, 201 (1991); United States v. Masat, 948 F. 2d

923, 932 (5th Gr. 1991); United States v. Tucker, 686 F.2d 230

(5th CGr. 1982). Neither did the trial court err in refusing to

instruct the jury as to Renger’s theory of defense. United States

V. Robinson, 700 F.2d 205, 211 (5th Cr. 1983). Because the
district court affirmatively established that its refusal to depart
was primarily based upon its determ nation that the facts of the
case did not warrant a downward departure, we lack jurisdictionto

review the district court’s refusal. United States v. Brace, 145

F.3d 247, 263 (5th Gr. 1998) (en banc), cert. denied, 119 S. O

426 (1998). Accordingly, the judgnent of the district court is
AFFI RVED.



