UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-20863

B-F | NVESTMENTS, Etc., ET AL,
Plaintiffs,
B-F | NVESTMENTS, A TEXAS JO NT VENTURE,
Pl ai ntiff-Appellant,

VERSUS

FEDERAL DEPGCSI T | NSURANCE CORPORATI ON, ET AL,
Def endant s,
FEDERAL DEPGCSI T | NSURANCE CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(H 95-4500)
March 13, 2001
Before POLI TZ, SMTH, and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:”

Plaintiff-Appellant B-F Investnents appeals the district

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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court’s order granting the Federal Deposit |Insurance Corporation’s
nmotion for relief fromthe court’s final judgnent under Rul e 60(Db).
Appel lant clainms that the district court abused its discretion by
granting affirmative relief beyond the scope of the pleadings and
its final judgnent.

l.

In 1991, B-F Investnents filed suit in state court against
Sunbel t Savi ngs seeking specific performance of the parties’ real
estate sales contract and consequential damages. I n August of
1995, B-F Investnents joined the FDIC and the Resolution Trust
Corporation as defendants in their corporate capacities. The case
was renoved to federal court foll ow ng Sunbelt Savi ngs’ cl osure and
subsequent takeover by the FDI C

The real estate sales contract required B-F Investnents to
place “at-risk” and “not-at-risk” earnest nobney into an escrow
account maintained by Stewart Title Conpany. Under the exclusive
remedi es of the contract, the buyer, B-F Investnents, could seek
specific performance of the contract, and the seller, the FDIC,
could collect the “at-risk” earnest noney. In its anended answer,
the FDI C presented affirmati ve defenses to B-F | nvestnents’ cl ai ns,
but failed to assert its own renedi es under the contract. On My
10, 1996, the district court granted the FDI C summary j udgnent and
di sm ssed the FDI C Cor porate defendants.

In its opinion, the district court held that enforcenent of
t he specific performance renedy under the contract was barred by 12
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US C 8 1821(j). The court also concluded that its inability to
grant B-F I nvestnents’ renedy under the contract did not repudiate
the remaining contract terns. As to B-F Investnents’ claim of
conversion, the district court held that the FDIC was not |iable
because B-F Investnents breached the contract. The district
court’s opinion did not address any renedi es avail able to the FDI C,
and the court’s final judgnent did not award the FDIC the “at-ri sk”
earnest noney. The district court’s judgnent was affirmed by this
Court on August 19, 1997. See B-F Investnents v. Federal Deposit
Ins. Corp., No. 96-20576 (5th Gir. Aug. 19, 1997).

Over a year after the district court entered its final
judgnent, the FDIC filed a Rule 60(b)(6) notion to order Stewart
Title Conpany to release the funds in the earnest nobney account,
or, in the alternative, to permt Stewart Title Conpany to
interplead the earnest noney. The district court granted the
nmoti on and awarded the “at-risk” earnest noney to the FDIC. B-F
| nvestnents tinely appealed the district court’s final order.

1.

“The decision to grant or deny relief under Rule 60(b) lies
within the sound discretion of the district court and will be
reversed only for abuse of that discretion.” Edwards v. Cty of
Houston, 78 F.3d 983, 995 (5th Cr. 1996) (en banc). Rule 60(b)
allows a district court to relieve a party froma final judgnent

for “any . . . reason justifying relief fromthe judgnent.” See



FED. R CGv. P. 60(b)(6). Rule 60(b)(6) should only be applied in
extraordinary circunstances. See Liljeberg v. Health Servs.
Acqui sition Corp., 486 U S. 847, (1988); Ackerman v. United States,
340 U. S. 193, 202 (1950); Klapprott v. United States, 335 U. S. 601,
613 (1949).

The district court concluded that the FDI C did not repudiate
the terns of the agreenent and that B-F |Investnents breached the
contract. The FDIC argues that, because liability has al ready been
established, any further litigation concerning application of the
seller’s renedies i s unnecessary. According to the FDIC, the fact
that this contract dispute has taken close to a decade to resol ve
is an extraordinary circunstance warranting Rule 60(b)(6) relief.

These circunstances are not so extraordinary as to permt the
district court to vacate its judgnent and grant affirmative relief
tothe FDIC. The FDIC did not claimin its anended answer that it
was entitled to contract renedies, and the district court’s
judgnent did not grant the FDIC any affirmative relief. Allow ng
the district court to award the FDIC the “at-risk” earnest noney
precluded B-F Investnents fromraising an avail abl e def ense under
Texas law. Saving the district court further tine to adjudicate
the remaining issues arising fromthis dispute does not present an

extraordi nary circunstance under Rule 60(b)(6).1

The FDI C s only conceivabl e clai munder Rule 60(b) was that the
district court’s failure to address the seller’s renedi es under the
contract was a m st ake. Rule 60(b)(1) allows a party to file a
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Because the court did not address the seller’s remedi es under
the contract, the FDIC nust file a separate action to assert its
remedies, to which B-F Investnents may respond with any avail abl e
def ense. The district court’s order granting the FDIC s Rule
60(b) (6) notion is therefore reversed.

REVERSED AND REMANDED.

nmotion for relief froma final judgnment for inadvertence or m stake
no nore than one year after the judgnent was entered. See Fed. R
Cv. P. 60(b)(1). Rule 60(b)(6) nmay not be used to circunvent the

one-year |limtations period that applies to (b)(1). See Liljeberg,
486 U.S. at 863 n. 1.



