IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20833
(Summary Cal endar)

LARRY M SHU BI SHOP
Pl ai ntiff-Appellant,
ver sus

L. D. GARRETSON, # 61099;
NORVAL TREMELL MOSLEY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(H99- Cv-1789)

June 26, 2000

Before POLI TZ, WENER, and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Larry M shu Bishop, Texas prisoner #
826281, appeals the district court’s grant of summary judgnent in
favor of defendant police officer L.D. Garretson, and the di sm ssal
of Bishop’s pro se 42 U S.C 8§ 1983 civil rights conplaint, as
being barred by the doctrine of Heck v. Hunphrey, 512 U. S. 477

(1994) .

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



In his conplaint, Bishop alleged that Garretson filed a
probabl e-cause affidavit that contained several false paragraphs,
resulting in his unconstitutional arrest on aggravated-assault
char ges. A Texas jury ultimately convicted Bishop of the
aggravat ed assault of Norman Msl ey, the other defendant naned in
this matter, and the trial court sentenced Bishop to 40 years in
prison. In Heck, the Suprene Court directed that, “in order to
recover damages for allegedly wunconstitutional conviction or
i nprisonnment, or for other harm caused by actions whose
unl awf ul ness woul d render a conviction or sentence invalid,” a 8
1983 plaintiff nmust prove that the conviction or sentence has been
reversed on direct appeal or otherwise invalidated by official
action. See Heck, 512 U. S. at 486-87.

Bi shop now argues that dism ssal on grounds of Heck was
erroneous because his arrest and the filing of the probabl e-cause
affidavit were independent of his conviction and sentence. See
Heck, 512 U. S. at 487 (if a judgnent in favor of the plaintiff in
a 8 1983 action would not necessarily inply the invalidity of his
crim nal conviction, dism ssal under Heck i s i nappropriate). There
is an absence of evidence that Bishop’s conviction was based on
evidence resulting fromthe arrest or the filing of the probable-
cause affidavit. Accordingly, the district court’s dismssal of

Bi shop’ s conpl ai nt under Heck was error. See Mackey v. D ckson, 47

F.3d 744, 746 (5th Cr. 1994).
W may nonetheless “affirmthe district court’s judgnent on

any grounds supported by the record.” Sojourner T v. Edwards, 974




F.2d 27, 30 (5th Cr. 1992). A review of the record on appeal
reveals that Bishop’s clainms regarding his arrest are neritless.
To prevail on his claim Bishop would be required to show that
Garretson “knowingly provided false information to secure the
arrest warrant[ ] or gave false information in reckless disregard

of the truth.” Freeman v. County of Bexar, F. 3d (5th

Cr. May 4, 2000, No. 99-50608), 2000 W. 422920 at *1 (citing
Franks v. Delaware, 438 U. S. 154, 171 (1998)). The arrest may

still be constitutionally valid if, when the allegedly false or
malicious material in a probable-cause affidavit is excised,
sufficient material remains in the affidavit to support a finding
of probabl e cause. See Franks, 438 U. S. at 171-72. Bishop has not
denied that Oficer Garretson truthfully attested that the victim
Mosl ey, told himthat Bishop, whom he knew as “Big Red,” was the
person who shot him This information froma “victimeyew tness”
was sufficient to support a finding of probable cause for Bishop’s

arrest. See Hale v. Fish, 899 F.2d 390, 399 (5th G r. 1990)

Because there is no genuine i ssue of material fact with respect to

whet her t here was probabl e cause to support the arrest, see Cel ot ex

Corp. v. Catrett, 477 U S. 317 (1986), the granting of summary
j udgnent was proper.

Bi shop’ s “abuse of process” claimis frivol ous because he has
not suggested that process was used for any purpose other than
institution of a crimnal conplaint, which is a proper use of

process. See Brown v. Nationsbank Corp., 188 F.3d 579, 587 (5th

Cr. 1999), petition for cert. filed (US. Feb. 24, 2000).




Bi shop’s contention that the district court erred in denying his
nmotion for additional discovery is neritless because he has failed

to show that discovery was necessary to establish any issue of

material fact that would preclude summary judgnent. See King v.
Dogan, 31 F.3d 344, 346 (5th Gr. 1994). Finally, Bishop’s

contention that the court erred in dismssing the conplaint “with

prejudice” is incorrect. See Stephenson v. Reno, 28 F.3d 26, 28

(5th Gr. 1994).
The judgnent of the district court is

AFFI RVED.



