IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20578
Summary Cal endar

JOHNNY R SI MVONS,
Pl ai ntiff-Appellant,
ver sus

D.D. KOLODZI K; VI LLARREAL, Deputy;
JOHNNY KLEVENHAGEN, TOVMY THOVAS, Sheriff,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 94-CV-3035

 March 7, 2001
Bef ore REAVLEY, DeMOSS and BENAVIDES, G rcuit Judges.
PER CURI AM *

Johnny Si mmons (Texas prisoner #578087) appeals the district
court’s final judgnent, entered after a jury trial, that he take
nothing in his civil rights action brought under 42 U S.C
§ 1983. Simons raises several issues, each of which is either
meritless or waived due to inadequate briefing.

We reject for two reasons Simmons’ contention that he is

entitled to a newtrial due to the fact that he was denied a

public trial. First, the record does not indicate that Sinmons’

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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trial was closed to the public. See United States v. Coveney,

995 F. 2d 578, 587 (5th GCr. 1993)(stating that this court wll
affirmwhen the record does not establish a basis for reversal).
Second, the two rights relied on by Simons--the Sixth Amendnent
right to a public trial and the First Amendnent right of the
press and general public to attend trials--apply to crimnal
defendants and crimnal trials, respectively, and not to civil

litigants and civil trials. See United States v. Osborne, 68

F.3d 94, 98 & n.4 (5th Gr. 1995); MDonald v. Burrows, 731 F.2d
294, 297 (5th Cr. 1984); Rovinsky v. MKaskle, 722 F.2d 197, 199

& n.3 (5th Cr. 1984).
W |ikew se reject Sinmmons’ argunent that he was prejudiced
by the presence of extra security in the courtroom Sinmons’

reliance on Hol brook v. Flynn, 475 U. S. 560 (1986) is m spl aced.

I n Hol brook, the Suprene Court was concerned with a crim nal
defendant’s Sixth Anmendnent right to a fair trial, a right which
is not extended to civil plaintiffs. See 475 U S. at 562, 567,
570.

Si mons next argues that the district court erred by failing
to subpoena 12 witnesses he requested. This issue is factually
frivolous. The district court ordered subpoenas for those
W t nesses whose nanes and proper addresses had been provided by
Simons. The court coul d not subpoena w tnesses whose addresses
wer e unknown.

Si mons al so argues that the district court erred in not
granting his notion for default judgnent agai nst Deputy

Villarreal. Si mmons, however, has not shown that he effected
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proper service on Villarreal.! Wthout proper service of
process, the district court |acked personal jurisdiction over
Villarreal, and any default judgnent against Villarreal would

have been voi d. See Rogers v. Hartford Life and Accident Ins.

Co., 167 F.3d 933, 940 (5th Cr. 1999).

Si nmmons next argues that the district court erred in
admtting the fact that he was a convicted felon and that he had
been convicted in a prior crimnal trial for assaulting Kol odzi k.
Because Simmons stipulated to this information at the outset of
trial, he cannot now be heard to conplain about the adm ssion of

t hat evi dence. See King v. Arnmstrong Wirld Indus., Inc., 906

F.2d 1022, 1024-25 (5th Cr. 1990). Even if Simons had not made
the stipulation, he still could not show any error because his
prior convictions were adm ssi bl e under Federal Rule of Evidence
609(a) (1), regardless of any ensuant prejudice to him See Geen

v. Bock Laundry Mach. Co., 490 U. S. 504, 527 (1989).

Si mons’ singl e-sentence statenent, without citation to any
authority, that the district court abused its discretion and
vi ol ated his due-process rights by failing to issue a pretri al
ruling on his notion in limne and his notion to conpel
production is not adequately briefed and is therefore waived.

See Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993).

Simlarly waived due to i nadequate briefing are his argunents
about purported discovery abuses on the part of Kol odzik and the

district court’s failure to sanction Kol odzi k for those abuses.

1 Although service of process on Villarreal was attenpted
at the Harris County Jail by certified mail, the record indicates
that Villarreal was no | onger working there by that point.



No. 99-20578
-4-

Not only does Simmons fail to identify any discovery materi al
w t hhel d or disclosed |ate by Kol odzi k, he al so does not explain

why that material was needed at trial. See Lindsey v. Prive

Corp., 161 F.3d 886, 893 (5th Cr. 1998). Sinmons has not
denonstrated that Kol odzi k engaged in di scovery m sconduct or
that the district court abused its discretion in refusing to
sanction Kol odzi k. 2

Al t hough Si mmons maintains that the district court’s jury
instructions were deficient for failing to “explain the criteria

to satisfy the standing requirenents,” his argunent fails under

the plain-error standard of review. See Russell v. Plano Bank &

Trust, 130 F.3d 715, 719-21 (5th Cr. 1997). He has not shown
error, nmuch less error which is clear under current law. See id.
at 721-22.

Si mons next argues that the district court abused its
di scretion when it excluded i npeachnent evidence regarding the
nunber of stitches Kol odzik received fromtheir initial
altercation. Simmons’ argunent fails, however, because he has
not shown prejudice, especially considering the fact that the
district court allowed Sinmmons to use a prior affidavit of
Kol odzi k’ s when questioni ng himabout this discrepancy. See

Smth v. Wal-Mart Stores (No. 471), 891 F.2d 1177, 1180 (5th Grr.

1990) (stating that this court will not overturn evidentiary

2 Sinmmons’ assertion that the district court refused to
rule on his notion for reconsideration of his original notion to
conpel production of docunents is flatly contradicted by the
record. The record reflects that the district court denied the
not i on.
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rulings unl ess the appellant shows that substantial prejudice
resul ted).

Finally, we reject Sinmmons’ argunent that the jury’s verdict
is against the great wei ght and preponderance of the evidence.
After review ng the evidence adduced at trial, we conclude that
there is a sufficient evidentiary basis supporting the jury’s

verdi ct. See G oss v. Black & Decker (U.S.), Inc., 695 F.2d 858,

865 (5th Cir. 1983).
This appeal is without arguable nerit and is therefore

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Because the appeal is frivolous, it is DI SM SSED. See
5TfH GR R 42.2.



