No. 99-20566
-1-

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20566
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
HAROLD TORRES PEDROZA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 93-CR-259-2

 March 17, 2000
Before SM TH, BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM *

Harol d Torres Pedroza (“Pedroza”) appeals the district
court’s denial of his pro se petition for a wit of nandanus
seeking the return of $6,450 in cash civilly forfeited to the
United States and chal l enging his sentence to pay a $10, 000 fine
for a 1994 drug-trafficking conviction.

The CGovernnent argues that Pedroza’s notice of appeal, filed
thirteen days after the entry of judgnent bel ow, was untinely.

The Governnent’s argunent relies on the assunption that this is a

crimnal appeal to which Fed. R App. 4(b)(1)’s ten-day notice-

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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of - appeal period applied. However, because Pedroza’s appeal from
the denial of his petition for a wit of nmandanus seeks
underlying relief that is civil in nature, the appropriate

noti ce-of -appeal period was in fact 60 days, naking Pedroza’'s
notice of appeal tinely. See Fed. R Cim P. 4(a)(1)(B); Pena
v. United States, 122 F.3d 3, 4-5 (5th Gr. 1997).

The wit of mandanus is an extraordi nary renedy avail abl e
only where the petitioner establishes “(1) a clear right to the
relief, (2) a clear duty by the respondent to do the act
requested, and (3) the lack of any other adequate renedy.” Inre
Stone, 118 F.3d 1032, 1034 (5th G r. 1997). The district court
deni ed Pedroza’s wit of mandanus on the ground that Pedroza
forfeited the seized cash in a Septenber 1994 Agreed Order of
Forfeiture and Dism ssal. Essentially, this is a finding that
Pedroza failed to establish a clear right to relief with respect
to his request for return of the property. See Stone, 118 F. 3d
at 1034.

Regardi ng both his request for return of the cash and for
correction of his sentence, Pedroza has failed to establish the
| ack of any adequate renedy other than a wit of nmandanus. A
request for the return of seized property can be asserted in a
civil action under 28 U.S.C. 8 1331, see Pena, 122 F.3d at 4-5,
and a post-conviction challenge to a federal crimnal sentence
can be asserted in a 28 U S.C. 8§ 2255 notion. Therefore, the
district court did not err in denying Pedroza s petition for a

wit of nandanus.
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Mor eover, Pedroza’'s appeal would fail even if his pro se
petition for a wit of mandanus were |iberally construed as ot her

pl eadings directly requesting the underlying relief. See Nerren

v. Livingston Police Dep't, 86 F.3d 469, 472 & n.16 (5th Cr.

1996) (holding that pro se pleadings should be liberally
construed). |If Pedroza s request for return of property in his
petition for a wit of mandanus were treated as a civil conplaint
under 28 U. S.C. § 1331, the district court’s denial of that
petition would be considered a grant of summary judgnent, which

we review de novo. See United States v. Robinson, 78 F.3d 172,

174 (5th Gr. 1996).

Pedr oza asserts that he was not provided tinely and proper
notice regarding the initiation of the civil forfeiture
proceeding with respect to the seized cash. However, Pedroza
acknow edges the Septenber 1994 Agreed Order of Forfeiture and
D sm ssal and does not assert that his counsel executed the
Agreed Order without his know edge or consent. Since the Agreed
Order expressly resolved all civil clainms between the parties and
ordered that the $6,450 now demanded by Pedroza be forfeited to
the United States, there is no genuine issue of material fact and
the Governnent is entitled to judgnent as a matter of |aw

To the extent that Pedroza’s petition for a wit of mandanus
chal | enges his sentence to pay a $10,000 fine, we construe it as
a 28 U S C. 8 2255 notion. However, since Pedroza has al ready
previously filed a § 2255 notion in this case, he is required to
request permssion fromthis court prior to filing a successive

§ 2255 notion in the district court. See 8§ 2244(b)(3)(A). Thus,
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the district court was without jurisdiction to review any claim
ari sing under § 2255.
Therefore, the district court’s judgnment denying Pedroza’s

petition for a wit of mandanus i s AFFI RVED



