UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-20462

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,

VERSUS

JOSE SANTI AGO M NOTTA- GONZALEZ, aka Hector Luis Gones-Marti nez,
aka Jose Santiago M notta, aka Jose Santiago M nota- Gonzal ez, aka
Jose Santiago M nota, aka Jose Santiago M notao- Gonzal ez, aka Jose
Santiago M notao, aka Hector Luis Gonez, aka Hector Luis Gonez-
Martinez, aka Hector Luis Gones, aka Casa G ande,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas, Houston D vision

(98-CR-397-1)
August 22, 2000
Before POLITZ, EMLIO M GARZA, and DENNIS, G rcuit Judges.

PER CURI AM *
Jose Santiago M notta-Gonzal ez (Jose) appeal s the judgnent of
conviction and sentence entered by the district court pursuant to

a guilty plea on the charge of unlawful possession of a firearm by

"Pursuant to 5" CR R 47.5, the Court has deternmined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.
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an illegal alien in violation of 18 U S C. §8 922(9g)(5). Jose
contends that the sentence of 120 nonths of incarceration to be
foll onwed by three years of supervised rel ease and a fine of $1, 000
constituted a m sapplication of the federal sentencing guidelines,
US S G 8 2K2.1, and that his guilty plea was involuntary. We
affirmfor the foll ow ng reasons.
| . Facts and Procedural History

The drug enforcenent squad of the Federal Bureau of
| nvestigation (FBlI) began surveillance of an apartnent on Ella
Boul evard i n Houston, Texas, in August 1998 on suspicion that three
menbers of the Mnotta famly from Buena Ventura, Colonbia, were
trafficking in narcotics: Jose, Narciso Montano-M notta (Narciso),
and Al domar Anguil o- Gonzal ez (Al domar). On August 30, 1998, the
surveill ance team foll owed a vehicle driven by Narciso from the
El | a Boul evard apartnent to an apartnent on Pl ace Rebecca Lane. En
route Narciso proceeded along a circuitous route, stopped at The
Gabl es at Chanpi ons apartnment conplex for about 30 m nutes, and
when he resuned the trek he apparently sought to determ ne whet her
he was being followed. Narciso stayed at the Place Rebecca Lane
apartnment for approxi mately an hour and a half and then returned to
the sane building he had previously visited at The Gables at
Chanpi ons.

Assisted by the Harris County Hot Spots Narcotics Enforcenent
Team the FBI agents sought to search the Place Rebecca Lane
apartnent. Jose opened the apartnent door, identified hinself as
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“Hector Luis CGonez,” and gave witten consent to the search under
that alias. The agents discovered and seized $393,078 in United
States currency that Jose attributed to his friend “Carlos,” and
canines alerted to the cash for the presence of narcotics. The
agents al so seized a | oaded . 357 magnum Ruger revol ver on a bed in
an upstairs bedroom Jose clained that an undiscl osed friend had
given himthe gun. The search also resulted in the seizure of a
pi ece of paper with a pager nunber and the letters “Bi” witten
next to the nunber, which was a pager nunber for Narciso under his
alias of “Bigote.”

Subsequently the sane day, Aldomar orally consented to a
search of the Ella Boul evard apartnent wherein the FBI agents,
assi sted by both the Harris County Narcotics Enforcenent Team and
the Drug Enforcenent Adm nistration (DEA), discovered, inter alia,
120 kil ograns of cocaine in a bedroom closet, a drug | edger,
$10,000 in cash, and another .357 magnum revolver -- this one a
Smth & Wesson. The search al so reveal ed phot ographs of Al domar
and Narciso together, as well as a business card with Narciso’'s
pager nunber. Several conpact di sks were seized on which the nane

“Bigote,” Narciso's alias, had been witten on the cover. Al domar
had | eased the apartnent under the alias “Carl os Ranon Fernandez,”
and the apartnent was only accessi bl e through the attached garage.

The surveillance team foll owi ng Narci so, upon being inforned
of the fruits of the search of the Ella Boul evard apartnent, and

while that search was still ongoing, effected a traffic stop of
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Nar ci so. He consented to a search of both his vehicle and The
Gabl es at Chanpion apartnent. In the vehicle, at Narciso’s
direction, agents recovered yet anot her .357 magnumrevol ver in the
gl ove box; this handgun was the sane nake and nodel (Ruger SP101)
as the revol ver seized earlier fromJose's apartnent. Also in the
vehicle was a garage door opener to the Place Rebecca Lane
apartment wherein the $393,078 in cash had been seized. Finally,
a grocery bag containing a noney wapper with a $250 denomi nati on
on it and small rubber bands was recovered during the search of the
vehicle. The noney wrapper and rubber bands were consistent with
t hose used to wrap both the $393,078 in cash seized fromthe Pl ace
Rebecca Lane apartment and the $10, 000 i n cash seized fromthe El |l a
Boul evard apartnent.

Jose had previously been convicted on a guilty plea entered
under the alias “N colas Lopez” on April 8, 1988, in the District
Court of Okl ahoma County for possession of a controlled substance
(cocaine) with intent to distribute. Jose was deported on June 1,
1988. In an interview with an agent for the Inmmgration and
Nat ural i zati on Service (INS) conducted after the instant arrest,
Jose rel ated that he was from Buena Ventura, Colonbia, and had re-
entered the United States illegally by ship in Mam.

On Septenber 23, 1998, Jose was indicted on one count of
unl awful possession of a firearm by an alien unlawfully and
illegally in the United States in violation of 18 US C 8§
922(g)(5). Jose initially pled not guilty on Cctober 1, but he
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entered a guilty plea on Novenber 24, 1998, at his rearrai gnnent.
He did so after offering sworn statenents that he was satisfied
wth the performance of his attorney, that he was aware of his
right to persist in the plea of not guilty and proceed to tria
before a jury, and that the plea change had not resulted from
force, threats, or inducenents. After summari zing the el enents of
the charged offense? and satisfying itself that Jose understood
them the district court informed himthat the nmaxi numsentence was
ten years of inprisonment and/ or a $250, 000 fine to be followed by
three years of supervised release. Jose indicated that he
under st ood these consequences, and he reaffirnmed his intent to
plead guilty. The district court noted that there was no plea
agreenent and that Jose would not be able to withdraw the guilty
pl ea. Jose again reaffirmed his desire to plead guilty to the
charged offense after agreeing to the governnent’s factual basis
therefore. The district court then accepted the guilty plea, found
Jose qguilty, and ordered the preparation of a presentence report
( PSR) .

I n assessing Jose’'s base offense level, the PSR noted that
US S G 8 2K2.1is the applicable guideline for a violation of 18
US C 8 922(g)(5), and that 8§ 2K2.1 cross-references 8§ 2X1.1 for

cases such as this one where the defendant illegally possessed a

2That Jose (1) was an alien, (2) was illegally in the United
States, and (3) was in possession of a firearmor amunition that
had been transported in interstate conmerce.
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firearmin connection with the comm ssion or attenpted comm ssion
of another offense. In turn, 8 2X1.1 directed the court to apply
t he sentenci ng guideline applicable to that other offense, inthis
case conspiracy to possess with intent to distribute cocaine.
Because Jose was being held accountable for 180 kil ograns of
cocaine, the PSR citing 8 2D1.1(c)(1), indicated a base offense
| evel of 38. It then recommended an upward adjustnent of four
levels (two levels for possession of a firearm during the
comm ssion of the offense, 8 2D1.1(b)(1), and two | evels for Jose’s
role in the offense, 8§ 3Bl1.1), and a downward adjustnment of three
| evel s for acceptance of responsibility pursuant to § 3El1. 1(a) and
(b) for a total offense level of 39. No crimnal history points
were assessed for Jose’s prior conviction.

Jose filed an objection to the PSR on Mrch 16, 1999,
conplaining (1) that his offense |evel should not be adjusted
pursuant to the cross reference under 8 2Dl.1 because the PSR
failed to establish the greater offense -- that he possessed the
firearmin connection with a conspiracy to possess with intent to
di stribute cocai ne, and because the information relied upon in the
PSR |acked sufficient indicia of reliability to support its
probabl e accuracy as reflected by the fact that the defendant was
not charged with the greater offense; (2) that the two |evel
enhancenent for his nmanagerial role in the conspiracy was
unsupported by the PSR, and (3) that the two | evel enhancenent for
possession of a firearm constituted double counting and was
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i nproper. Instead, he argued that his offense |evel should have
been 14. On April 26, 1999, the district court overruled the
objection, adopted the PSR recomendations, noted that the
gui del i ne range of 262 to 327 nont hs exceeded the statutory nmaxi mum
sentence of ten years, and sentenced Jose to a 120-nonth term of
i nprisonnment to be followed by a three-year term of supervised
rel ease. Jose was also ordered to pay a $1000 fine and a $100
mandat ory assessnent. Jose tinely filed a notice of appeal.
1. Analysis

On appeal Jose argues essentially that since he possessed the
firearmin the Place Rebecca Lane apartnent containing only the
$393,078 in cash and no drugs, there was insufficient evidence of
drug activity at that apartnent to link the gun to a drug
conspiracy such that 8 2K2.1(c) is inapplicable. Simlarly, Jose
argues that because he was unaware of the potential application of
8§ 2K2.1(c) at the time of his guilty plea and unaware that he woul d
recei ve the maxi num sentence, his guilty plea was involuntary.
1. Application of U S S. G 2K2.1

W review the application of the Sentencing Cuidelines de
novo, and we review the sentencing court’s findings of fact for

clear error. See United States v. Edwards, 65 F.3d 430, 432 (5'"

Cr. 1995). *“*A factual finding is not clearly erroneous as |ong
as the finding is plausible in the light of the record as a

whole.”” 1d. (citing and quoting United States v. Brown, 7 F.3d

1155, 1159 (5'" Cir. 1993)). We “accord great deference to the
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trial judge's application of the sentencing guidelines.” United

States v. Condren, 18 F.3d 1190, 1193 (5'" Gir. 1994) (citations and

internal quotation marks omtted). W w il uphold the sentence
unless it was inposed in violation of the law, resulted from an

incorrect application of the guidelines, or was an unreasonabl e

departure fromthe applicable guideline range. See United States
v. Vital, 68 F.3d 114, 117 (5" Gr. 1995).
Jose challenges the U . S.S.G § 2K2.1(c) enhancenent:

(1) If the defendant used or possessed any firearm
or ammunition in connection with the commi ssion or
attenpted comm ssi on of anot her of fense, or possessed or
transferred a firearm or amunition with know edge or
intent that it would be used or possessed in connection
w th anot her offense, apply -

(A) 82X1.1 (Attenpt, Solicitation, or Conspiracy) in
respect to that other offense, if the resulting offense
| evel is greater than that determ ned above.

US S G 82K2.1 (c)(1)(A). By application of the cross referenced

provision, 8§ 2X1.1,3 Jose’s base of fense | evel was cal cul ated at 38

3Section 2X1.1 provides:

(a) Base O fense Level: The base offense level from
the guideline for the substantive offense, plus any
adj ustnments fromsuch guideline for any i ntended of f ense
conduct that can be established wth reasonable
certainty.

(b) Specific Ofense Characteristics

(2) If a conspiracy, decrease by 3 |evels, unless the
def endant or a co-conspirator conpleted all the acts the
conspirators believed necessary on their part for the
successful conpletion of the substantive offense or the
circunstances denonstrate that the conspirators were
about to conplete all such acts but for apprehension or
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because he had possessed the firearm in connection with a
conspiracy to possess with the intent to distribute 180 kil ograns
of cocaine.* After adjustnments, the total offense |evel was 39.

By adopting the PSR, the district court adopted the finding
t hat Jose possessed the firearm®“in connection wth the conm ssion”
of conspiracy to possess with intent to distribute 180 kil ograns of
cocai ne. Jose argues that the district court’s findings of fact in
this regard were clearly erroneous such that it incorrectly applied
the 8§ 2X1.1 enhancenent.® Specifically, he contends that the
sei zure of the $393,078 in cash fromthe apartnment was i nsufficient
to link the gun, also seized from the apartnent, to a drug
conspiracy.

“I'n determining the rel evant facts at sentencing, the district
court is not restricted to information that woul d be adm ssi bl e at
trial. The district court may consider any information which has
‘sufficient indicia of reliability to support its probable

accuracy.’” Vital, 68 F.3d at 120 (citing and quoting U S. S.G 8§

interruption by sone simlar event beyond their control.
US S G § 2X1. 1.

“The base offense level for the substantive of fense, possession
with intent to distribute cocaine, was prescribed by § 2D1.1(c)’s
drug quantity table: “Level 38 . . . 150 KG or nore of Cocaine (or
the equivalent anobunt of other Schedule | or Il Stinmulants.”
US S G § 2D1.1(c)(1).

SJose does not argue alternatively that, even if the evidence was
sufficient to support the finding that he conspired to possess with
intent to distribute cocaine, the evidence does not support a
finding that the quantity of cocaine attributed to the conspiracy
was 180 kil ograns.



6Al. 3, comment, and United States v. Manthei, 913 F.2d 1130, 1138

(5" Gir. 1990)). The PSR is considered reliable and may be
regarded as evidence by the trial judge in making sentencing
determ nations. See id. Even though Jose objected to the PSR s
concl usi ons as unsupported by sufficient reliable evidence, he did
not submt affidavits or other reliable evidence to rebut the
information in the PSR, and thus the district court was able to
adopt its findings without further inquiry or explanation.® See

id. (citing United States v. Mr, 919 F.2d 940, 943 (5'" Gr.

1990)). “Consequently, the district court’s reliance on the PSR
was not clearly erroneous.” Id. Because, |like the PSR, the
district court relied on and applied only the first of 8§
2K2.1(c)(1)’s two alternatives “in connection wth standards,” our
charge is to review the discrete findings contained in the PSR to
determ ne whether the district court clearly erred in finding, by
a preponderance of the evidence, that the .357 magnum handgun found

on the bed in the apartnent was possessed by Jose in connection

A district court may rely on its adoption of the PSRto satisfy
Federal Rule of Crimnal Procedure 32(c)(1)’s requirenent that for
each matter controverted at the sentenci ng hearing the court either
make a finding on the allegation or a determ nation that no finding
IS necessary because the controverted matter will not be taken into
account or otherw se affect the sentencing. See United States v.
Huerta, 182 F.3d 361, 364 (5'" GCir. 1999). Mor eover, “[w] e have
al so held: ‘Al though a district court nust resolve di sputed i ssues
of fact if it intends to use those facts as a basis for sentencing,
the court can adopt facts contained in a PSR without inquiry, if
those facts ha[ve] an adequate evidentiary basis and t he defendant
does not present rebuttal evidence.’” 1d. (citing and quoting
United States v. Puig-Infante, 19 F.3d 929, 943 (5'" Cr. 1994)).
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wth the commssion of a conspiracy to possess with intent to
di stribute 180 kil ograns of cocaine.’

In United States v. Mtchell, we held that § 2K2.1(c) (1)

requi res a “functional nexus” between the gun and t he ot her of fense
as there is no “ipso facto nexus rule between firearns and illicit
drugs every tine a defendant who is convicted of the abuse of one
has sone relationship with the other, no matter how attenuated.”
166 F.3d at 756. |In applying the “functional nexus” requirenent to
the facts of that case, we then concluded that:

[ T] he constructive possession of the gun under the car
seat by virtue of Mtchell’s driving the car whil e he was
taking the three <children to school, was too
geographically, spatially, functionally, and l|ogically
renmote fromhis possession of crack cocai ne (which, for
purposes of relevant conduct -- not conviction --
Mtchell constructively possessed by virtue of those
drugs being located in the | ocked box inside the house
where he and his girlfriend were residing) to satisfy the
requi renment of a cogni zabl e | i nkage bet ween possessi on of
the gun and “comm ssion or attenpted conm ssion of
anot her offense.” Cunulatively, the two are sinply too
attenuated to permt nexus! Specifically, the nere
coi nci dence of keys to the |ocked box and to the car on
Mtchell’s key ring is too mniml to bridge the
att enuat ed nexus gap, particularly when viewed in |ight

‘Binding precedent in this circuit requires that we treat the
district court’s determnation of the relationship between the
firearmand the drug conspiracy as a factual finding to be revi ewed
for clear error. See United States v. Mtchell, 166 F.3d 748, 754
n.24 (5" Cir. 1999) (citing Condren, 18 F.3d at 1199-2000).
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of the presence of an intervening firearm owned by
Mtchell, in nmuch closer proximty to the drugs than was
the gun of conviction. |In essence, under the particular
facts of this case, the chasm of nexus between the gun
and the drugs requires a leap of legal logic too great to
make the required connection. W are constrained to
conclude that the sentencing court’s finding of the
requi red connection was clearly erroneous.
Id. (enphasis in original).

In an effort to denonstrate a simlar chasm between his
possessi on of the .357 magnum and t he drug conspiracy, Jose argues
the evidence established only that (1) Jose resided in the Place
Rebecca Lane apartnent; (2) a .357 magnum handgun was sei zed from
a third-floor bedroomof that apartnment -- a common | ocation for a
gun used for personal protection; (3) $393,078 in cash was al so
seized from that apartnent; and (4) the stash house used in the
conspiracy was the Ella Boulevard Apartnent where Al domar was
guarding the 119.1 kilograns of cocaine and $10,000 in cash.
Accordingly, Jose contends that there was no reliable evidence
tying the cash seized from Jose’s apartnent to the drugs seized
from Aldomar’ s apartnent, and, therefore, there was insufficient
evi dence connecting the firearmsei zed fromJose' s apartnent to the
drugs. Furthernore, Jose argues that, had there been sufficient
evi dence that he engaged in a drug trafficking conspiracy, he would
have been charged and indicted for that crine rather than for the
| esser offense of illegally possessing a firearmby an alien.

The PSR stated that Jose is Narciso's uncle, and Narciso is
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Al domar’ s cousi n. It further recounted that Jose oversaw the
di stribution of cocaine received from Col onbia, and it descri bed
the events of August 30, 1998, as set forth above. The PSR al so
stated that the drug |edger recovered from the Ella Boul evard
apartnent indicated that the apartnent was used as a stash house by
Jose, Narciso, and Aldomar, and that the original shipnent of
cocai ne wei ghed approximately 180 kil ograns. O this shipnent,
just over 119 kilograns of cocaine were seized from the Ella
Boul evard apartnent guarded by Aldomar, and the renainder,
approxi mately 60 kil ograns, had apparently been converted into the
$393, 078 in cash sei zed fromthe Rebecca Lane apartnent occupi ed by
Jose. This cash was found in different roons throughout the
apartnent (bedroom bathroom and kitchen) and was wapped in a
manner identical to the cash seized from the Ella Boul evard
apartnent. Jose offered no explanation for the noney except that
it was given to himfor keeping by a friend naned “Carlos,” and
Jose stated he did not know his friend s |ast nane. Jose stated
t hat he was enpl oyed at an auto body shop and earned $230 per week.

The PSR further recounted that on August 30, 1998, the sane
day all other searches and sei zures were conducted, the FBI also
sei zed a vehicle parked at the Ella Boul evard apartnent. This car
was registered to Jose’'s girlfriend, Taily Mntoya, who told the
FBI that it was utilized exclusively by Jose. Also seized from
that apartnment were cellular tel ephone records showing a call to a

nunber subscribed to by Jose’s alias, “Hector Luis Gonez.”
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The PSR noted that the search of Narciso's vehicle reveal ed a
garage door opener that opened the garage at Jose’'s Pl ace Rebecca
Lane apartnent, thereby affording Narciso ready access to the
apartment fromwhich the $393,078 was seized. Surveillance by the
FBI reveal ed that on the day of the seizures, Narciso had travel ed
by vehicle from the Ella Boulevard apartnent where the 119.1
kil ograns of cocaine were stored and went to Jose’s Pl ace Rebecca
Lane apartnent. Additional investigation by the Bureau of Al cohol,
Tobacco, and Firearns (ATF) discovered that the .357 nmagnum Ruger
revol vers seized fromJose and Narciso had both been stolen froma
war ehouse in Houston.

The PSR al so contained information from debriefing reports
conpil ed by the FBI and DEA and fromdirect interviews with the FB
Speci al Agent. |ndependent debriefings of confidential informants
indicated that Al domar and Narciso were receiving cocaine from
Jose’s brother, CGodomro Mnotta, in Colonbia, and that Jose was
trafficking in drugs in the Houston area by directing the
activities of Aldomar (guard) and Narciso (runner). Al domar, in an
i nterview conducted by a probation officer, stated that Jose and
Narci so asked him to “take care of the cocaine” in the Ella
Boul evard apartnent for a period of not nore than three days in
return for $20, 000.

In light of the record as a whole, we conclude that the
district court did not clearly err in finding, by a preponderance

of the evidence, as a matter of fact that Jose possessed the . 357
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magnum i n connection with the conspiracy to possess with intent to
distribute 180 kil ograns of cocaine. The discrete findings of fact
as reflected by the PSR in this case establish the “functional
nexus” required by 8§ 2K2.1(c) between possession of the firearmand

the comm ssion of the other offense. See Mtchell, 166 F.3d at

756. There is no chasmindicating that the trial court’s finding
of the required connection was clearly erroneous because Jose
possessed the firearm in a manner not at all geographically,
spatially, functionally, or logically renote from the relevant
conduct that was at |east established by a preponderance of the
evi dence, i.e. conmm ssion of conspiracy to possess wth intent to
di stribute cocaine. Accordingly, we conclude that the offense
| evel enhancenent contained in 8 2K2.1(c)(1) (A was not m sappli ed.
2. Voluntariness of Guilty Pl ea

Jose’s claimthat the guilty plea was involuntary is based on
a claim that the district court’s msstatenents of the |aw
erroneously induced Jose to refrain fromoffering evidence at the
sentencing hearing in support of his objections to the PSR s
fi ndi ngs.

We review the voluntariness of a qguilty plea de novo. See

United States v. Amaya, 111 F.3d 386, 388 (5'" GCir. 1997) (citing

United States v. Howard, 991 F.2d 195, 199 (5" Gr. 1993)). The

only federal requirenent is that a plea be entered know ngly and

voluntarily. Howard, 991 F.2d at 199 (citing Boykin v. Al abana,

395 U. S. 238, 242 (1969)). The strictures of due process require,
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therefore, that the defendant be advised of and understand the

consequences of the plea. See United States v. Pearson, 910 F.2d

221, 223 (5'" Cir. 1990) (citing Barbee v. Ruth, 678 F.2d 634 (5'"

Cr. 1982), cert. denied, 459 U S 867 (1982)). “A plea is

i nvoluntary, and thus insufficient to support a conviction, if the
def endant ‘ has such an i nconpl et e understandi ng of the charge that
his plea cannot stand as an intelligent adm ssion of gqguilt.’”

Taylor v. Witley, 933 F.2d 325, 329 (5'" Cr. 1991) (citing and

quoti ng Henderson v. Mirgan, 426 U. S. 637, 645 n. 13 (1976)).

At the sentencing hearing the district court asked Jose if he
di sputed the facts as related in the PSR or had anything to add,
especially concerning Jose’s association with, and the activities
of , Aldomar. Jose responded, “l don’t understand.” The sentencing
court then rephrased the question:

Al right. Well, let nme approach it this way. Your
attorney has filed sone objections to the report. Part
of what he objects tois the fact that they didn’t charge
you with the drug of fense that coul d have gotten you 300
months. And he says as a legal nmatter that the reason
the governnent didn't proceed wth the drug charge is
because it was a weak charge. True or not true, |’ mnot
really concerned about it. It has nothing to do with the
gun charge, does it?

Jose then responded, “Yes. That’s right.” He was then asked

whet her the objections to the PSR signaled a desire to change the
guilty plea. Jose answered, “No, no. |’mnot changi ng ny opinion.

| mnot changing the plea that | nade.”
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The district court then overruled the defendant’s objections
to the PSR Jose, asked if he had any other objections or
corrections, responded: “Wat | want to ask you is if they are
judging ny behavior regarding the arm possession and not the
drugs.” The district court replied:

The behavi or that you woul d be puni shed for woul d be
t he weapons charge because i f you were bei ng puni shed for
t he drug charge, you woul d be in prison basically for the
rest of your life, assum ng that the nmaxi mum puni shnent
were given by the court.

You are not charged with the drug of fense, although
you have to recognize that the drug offense or the
of fenses that are alleged to be drug offenses are rel ated
to the gun charge. They are rel ated and connected naybe
| should say. But they do not in a real sense increase
your punishnment. Do you understand that?

Jose answered, “Yes, | understand.”

The district court then adopted the PSR and sentenced Jose to
the statutory maxi mumterm of inprisonnent. Jose then stated, “
want to ask the judge why if | pled guilty with a sentence fromone
to ten years, why am| getting the maxi numof ten years.”

The district court responded:

You are getting the maxi numof ten years because as
| look at the statute and the crines that you were
involved in, alleged to have been involved in by the
governnent, which | have now found to be your
i nvol venents . . . not by a reasonabl e doubt standard,
but by a different standard that permts ne to | ook at
your conduct and determ ne what the appropriate sentence
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ought to be.
Jose argues that the district court’s statenents, on the

whol e, were m sstatenents of |law that effectively dissuaded him
from contesting the facts in the PSR since he had been led to
believe that he was being judged only by the firearns charge and
that the uncharged drug offense would not increase his punishnent
"in a real sense.” He claims that this confusion renders the
guilty plea itself involuntary.

As we held in United States v. Pearson, “‘[t]he consequences

of a guilty plea, with respect to sentencing, nean only that the
def endant nust know the maxinmum prison term and fine for the
of fense charged. As long as [the defendant] understood the | ength
of the time he mght possibly receive, he was fully aware of his
pl ea’ s consequences.’” 910 F.2d at 223 (citing and quoting United

States v. Rivera, 898 F.2d 442, 447 (5" Cir. 1990) (in turn quoting

Barbee, 678 F.2d at 635)).8 “The court inforned [Jose] prior to
accepting his qguilty plea that he faced a nmaxi mum prison term of
[10] years. That turned out to be the sentence inposed. [Jose’s]
plea was thus voluntary, and the strictures of the due process
clause as to this point were satisfied.” 1d.

In this case it is clear that nothing at the April 26, 1999,

81n Pearson, this court rejected the nearly identical argunent
that a guilty plea was involuntary because “he was not i nforned,
prior to entry of his plea, of the applicability of the Cuideline
8 4Bl1.1 career offender enhancenent [and because] his decision to
enter it was based on the expectation that he would not be
sentenced as a career offender.” 910 F.2d at 222.
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sentencing hearing rendered the Novenber 24, 1998, qguilty plea
i nvol untary.?® Due process requires adequate notice to the
defendant of the possibility of sentence enhancenent based on
rel evant conduct to ensure that he has an opportunity to tinely

contest the propriety of the enhancenent. See Pearson, 910 F. 2d at

223. A PSR provides the requisite notice if it concludes that the
def endant qualifies for the enhancenent and reconmends that the
gui del i ne enhancenent be applied. See id. |In this case, the PSR
provided just such notice as it listed discrete facts supporting
its conclusion that the relevant drug conspiracy conduct was
est abl i shed by a preponderance of the evidence. See id. Also, the
PSR cited this conclusion as the basis for its recomendation that
the 8 2K2.1(c) enhancenent be applied, and Jose filed witten
objections to the PSR that were orally renewed at the sentencing
heari ng.

In the sentencing colloquy the district court fairly
di stingui shed the charged offense to which Jose had pl eaded guilty
fromthe uncharged of fense whi ch, as rel evant conduct, coul d i npact

the severity of the punishnment inposed for the gun possession

°A statutory provision that increases the naxi numpenalty and a
gui del i ne enhancenent that nerely adjusts the penalty within the
prescribed range are very different creatures. “A defendant is
entitled to notice of the applicability of the fornmer prior to
entry of a guilty plea. Due process does not nandate, however,
either notice, advice, or a probable prediction of where, wthin
the statutory range, the guideline sentence wll fall.” See
Pearson, 910 F.2d at 223 (citing United States v. Jones, 905 F.2d
867 (5" Cir. 1990); United States v. Fernandez, 877 F.2d 1138 (2™
Cir. 1989); United States v. Salva, 902 F.2d 483 (7'" Gr. 1990)).
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conviction, but that would not itself serve as a basis of
puni shment above and beyond the range for the charged offense.
| ndeed, prior to announcing the sentence the district court
adequat el y phrased the distinction when it declared that Jose would
only be puni shed for the weapons charge t hough the drug of fense was
“rel ated and connected.” G ven the context of the entire coll oquy,

we conclude that, by stating that the drug charge will “not in a
real sense increase your punishnent,” the district court fairly
i ndicated only the continuing efficacy of the statutory maxi num of
ten years inprisonnent. Moreover, Jose, represented by counsel
declared that he understood the distinction. Accordi ngly, we
concl ude that Jose was accorded a full neasure of due process with
respect to the sentence enhancenent.
I11. Conclusion

For the foregoing reasons, the judgnent of conviction and the

sentence i nposed are AFFI RVED

20



