IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20114
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROBERTO JAVI ER NAVARRO,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 96-CR-227-1

Decenber 22, 1999

Bef ore KING Chief Judge, and H GE NBOTHAM and STEWART, Circuit
Judges.

PER CURI AM *

Roberto Javier Navarro appeals his guilty-plea conviction
for conspiracy and ai ding and abetting another to possess with
intent to distribute cocaine on the basis of ineffective
assi stance of counsel. Although we do not ordinarily entertain

i neffective assistance clains on direct appeal, see United States

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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v. Bounds, 943 F.2d 541, 544 (5th Gr. 1991), we find that the
record is adequate to permt us to do so.

Navarro’s primary contention that his plea was involuntary
due to m srepresentations by counsel that he would receive a
downward departure under U . S.S.G 8§ 5K1.1 is underm ned by his
rearrai gnnment testinony that he understood his sentence coul d be
nmore severe than he m ght expect follow ng discussions with his
attorney and that he could not withdraw his plea if that were the
case, and Navarro has failed to refute that testinony. See

United States v. Cervantes, 132 F.3d 1106, 1110-111 (5th Cr

1998).

We also reject Navarro' s contention that his counsel was
ineffective for failing to negotiate a plea agreenent and for
failing to do nore to enable himto chall enge the Governnent’s
decision regarding a 8 5K1.1 departure. The Governnent has the
sol e discretion to nove for a downward departure and the district
court is without authority to grant the departure absent such a

motion. See United States v. Solis, 169 F.3d 224, 226 (5th Cr.

1999) (en banc), cert. denied, u. S. , 1999 WL 373765 (U. S.

Cct. 4, 1999) (No. 98-9623). The record denonstrates that the
Gover nnent woul d not have considered a departure, and Navarro has
al l eged no unconstitutional notives warranting review of that

decision. See United States v. Aderholt, 87 F.3d 740, 742 (5th

Cir. 1996). Thus, Navarro has failed to denonstrate that any
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actions by his counsel could have altered the outcone of the
case.

For the foregoing reasons, we affirmthe judgnent of the
district court.

AFFI RVED.



