UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-20041

Summary Cal ender

KADCO CONTRACT; ECT: ET AL,
Plaintiffs,

KADCO CONTRACT DESI GN CORPORATI ON,
NI CHOLAS ENG NEERI NG | NC. ,

Pl aintiffs-Appellants,
VERSUS

THE DOW CHEM CAL CORPORATI ON;
KELLY SERVI CES, | NC.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas

(H 96- CV- 3684)
Cct ober 4, 1999
Before DAVIS, EMLIO M GARZA and DENNI'S, Circuit Judges.

PER CURI AM *
Appel l ants, Kadco Contract Design Corporation and N chol as
Engi neering, Inc., appeal from the lower court’s order granting

summary judgnent in favor of appellee, Kelly Services, Inc.

"Pursuant to 5™ QR R 47.5, the Court has determ ned that this opinion
should not be published and is not precedent except under the limted
circunstances set forth in 5" QR R 47.5. 4.



BACKGROUND

Appel lants and Appellees are both tenporary enploynent
agenci es. Appel l ants had been engaged in a contract with Dow
Chem cal Corporation (“Dow’) to supply tenporary enpl oyees, such as
engi neers. The enpl oyees were enpl oyed by the Appel |l ants, and not
by Dowdirectly, on a “per-hour” basis and were assigned to work at
Dow as a client of the Appellants.

In 1996, in order to cut costs, Dow decided to hire all future
tenporary enployees from Appellees rather than the Appellants.
Appel l ees then hired several of the tenporary enpl oyees who had
been enpl oyed by the Appellants and assigned to work at Dow in
order that they may continue working at Dow under the enploy of
Appel | ees rather than the Appellants.

Appellants filed suit in the 80" District Court of Harris
County on Septenber 30, 1996 alleging tortious interference of
contract on the part of Appellees and conspiracy to commt tortious
interference of contract on the part of the Appellees and Dow.
Kelly properly renoved the case to the Southern District of Texas
on Cctober 28, 1996 based on diversity jurisdiction at which tine
t he Appel | ees renoved Dow as a naned defendant. The District Court
granted summary judgnent in favor of the Appell ees on Novenber 18,

1998.

1. STANDARD COF REVI EW
A district court's decision of a question of state law is

subject to de novo review by this court. Salve Regina College v.




Russell, 499 U S. 225, 231, 113 L. Ed. 2d 190, 111 S. C. 1217
(1991). A summary judgnent ruling is also reviewed de novo,
applying the sanme criteria enployed by the district court.

Conkling v. Turner, 18 F.3d 1285, 1295 (5th G r. 1994).

[11. DI SCUSSI ON

A party is entitled to sumary judgnent if (1) there are no
genuine issues of material fact and (2) the noving party is
entitled to judgnent as a matter of law Fed. R Cv. P. 56(c).
The district court granted summary judgnent to the Appellees.
Appel l ants argue on appeal that Appellees are not entitled to
judgnent as a matter of |aw because:

(1) the Appellants nmade a prima facie case of tortious

interference with an at-will enploynent contract;

(2) the Appellants nmade a prima facie case of tortious

interference with a covenant not to conpete; and

(3) the Appel |l ees have not net their burden of production with

respect to the affirmati ve defense of justification.

A Tortious Interference Wth At-WII| Enploynment Contract

Under Texas law, the elenents of tortious interference of
contract are (1) a contract subject tointerference exists; (2) the
all eged act of interference was wllful and intentional (3) the
wllful and intentional act proximtely caused damage; and (4)

actual damage or |oss occurred. See Powell Indus. v. Allen, 985

S.W2d 455 (Tex. 1998) (per curianm). It appears clear that an at-



will enploynment contract is a l|awful contract subject to

i nterference. See Sterner v. Marathon Gl Co., 767 S.W2d 686

(Tex. 1989). Elenents three and four are not disputed. Thus, only
el enment (2) is discussed bel ow

It is undisputed that the alleged interference wth
Appel  ants’ enpl oynent contracts was i ntentional. Appellees claim
however, that elenent (2) requires that the willful or intentional
interference also be wongful. Appellee’s argunent m sstates the
| aw, however. Rel ying on persuasive authority only, appellees
point torulings in whichinterference which was not “wongful” was

held not to constitute a tort. See, e.g., CE Services, Inc. V.

Control Data Corp., 759 F.2d 1241 (5'" Cir. 1985), Caller-Tines

Publishing Co., Inc. v. Triad Communi cations, Inc., 855 S.W2d 18

(Tex. App. - Corpus Christi 1993). This argunent attenpts to shift
the burden of proving the “wongful” nature of the act to the
plaintiff as an elenent of the prinma facie case. Texas appears to
have rejected this approach, however, and has determ ned that
whet her the act was wongful or not (i.e., justified) is not an
element of the prim facie case of tortious interference of

contract, but rather an affirmative defense. See ACS Investors

Inc. v. MclLaughlin, 943 S.W2d 426 (Tex. 1997). Thus, Appellants

have stated a prima facie case of tortious interference wth

contract under Texas | aw.

B. Tortious Interference Wth Covenant Not to Conpete

In order to nake a prima facie case of tortious interference



of contract, there nust be a contract subject to interference
Sterner, 767 S.W2d at 689. Under Texas Law, a covenant not to
conpete is valid and enforceable only if it (1) is ancillary to an
ot herwi se enforceabl e contract and (2) does not inpose any greater
restraint than necessary to protect the goodwi || of the business
(i.e., limted by geography, tine, etc.). Texas Bus. & Com Code
Ann. 8§ 15.50 (Vernon Supp. 1998). A covenant fails this test,
however, if it is ancillary solely to an at-wll enploynent
agreenent because any future consideration provided for in the

agreenent is illusory. See Light v. Centel Cellular Co. of Texas,

883 S.W2d 642, 644 (Tex. 1994).

Appl ying Light, the district court held that there was not an
enforceabl e covenant not to conpete in the Appellants’ enploynent
contracts. Anal yzing the enploynent contracts wused by the
Appel lants, the district court found only one elenent of
consideration other than at-will enploynent -- a requirenent to
return all unifornms and equi pnent to Dow. The district court held
that this was not sufficient to nmake the covenant not to conpete
“ancillary” to the contract and thus was invalid under Texas | aw.
W agree wth this analysis and find that the covenant not to
conpet e was not enforceabl e under Texas |aw. See Light, 883 S. W 2d
at 647.

Appel l ants argue that despite the unenforceabilty of the
covenant not to conpete, Appellees are still not entitled to
judgnent as a matter of law, citing authority holding that there

can be tortious interference with an unenforceabl e contract. See,



e.g., Cenents v. Wthers, 437 S.W2d 818 (Tex. 1969) (finding

tortious interference wwth a contract unenforceable due to the
statute of frauds). However, the Texas Suprene Court and this
Circuit have rejected this argunent in the past. See Travel

Masters, Inc. v. Star Tours, Inc., 827 S.W2d 830, 832 (Tex. 1991),

NCH Corp. v. Share Corp., 757 F.2d 1540 (5'" Cir. 1985) (applying

Texas law). Accordingly, we agree with the district court and hol d
that there has been no tortious interference wth the covenant not
to conpete because it was unenforceabl e under Texas |aw and thus

summary judgnent was proper with respect to this claim

C. Affirmati ve Def ense of Justification

Efforts to i nduce soneone to exercise their rights to dissol ve
a contract do not constitute tortious interference of contract

because the efforts are justified. See ACS Investors, Inc., 943

S.wW2d at 430. Efforts are justified if (1) the relationship
concerns a matter involved in the conpetition between the actor and
the other (2) the actor does not enploy wongful neans (3) his
action does not create or continue unlawful restraint of trade and
(4) his purpose is at least in part to advance his interest in

conpeting with the other. See Caller-Tines, 855 S.W2d at 21

(citing Restatenent (Second) of Torts 8§ 768(1)). Efforts are
wrongful if they involve physical violence, fraud, civil suits and
crimnal prosecutions, but not |limted econom c pressure. Id.
However, the nere fact that an enploynent contract is at-wll is

not an absol ute defense to the tort of interference with contract.



Sterner, 767 S.W2d at 689.

Appel lants rely heavily on Sterner for the proposition that
merely inducing a party to termnate enploynent under an at-wl|
enpl oynent contract is tortious interference of contract.
Appel l ants overstate the scope of Sterner however. I n appl yi ng
Texas law, this Crcuit has held that Sterner stands for the
proposition that a third party (in this case Dow) could not force
a tenporary enploynent agency (here the Appellants) to fire an
enpl oyee al t oget her rather than just have the enpl oyee reassi gned;
the former constituting tortious interference of contract and the

|atter not. See DBl v. Anerada Hess, 907 F.2d 506 (5'" Gir. 1990).

St erner does not change the rule that nere econom c i nducenent to
exercise rights under a contract (i.e, by offering superior
enpl oynent) does not constitute tortious interference of contract.

See C.E. Services, Inc., 759 F.2d at 1248.

This court has recently addressed a case with strikingly
simlar facts under an Erie guess as to Louisiana | aw, finding that
such acts do not constitute tortious interference of contract.

Huf f master v. Exxon Co., 170 F.3d 499 (5" Cr. 1999). In

Huf f master, a tenporary agency had a contract with a client. The
client decided to change tenporary agencies and the new agency
hired several of the enployees of the old agency to continue
working at the client. This court held that the offer of
enpl oynent by the new agency did not constitute tortious
interference of contract because a conpetitive offer of enpl oynent

is justified conpetition and thus an affirmative defense to the



tort of interference with contract. Huf f master is persuasive
authority with respect to this simlar scenario under Texas |aw
because it was decided under the assunption that Louisiana |aw
woul d follow the Restatenent and Texas has actually adopted the
Rest atenent definition of tortious interference of contract. See,

e.g., Sterner, 767 S.W2d at 689; Caller-Tines, 855 S.W2d at 23.

In the present case, Appellees offered to hire the at-wll
enpl oyees and assign themto the sane positions at Dow they held
wth Appellants. |If the enployees did not accept this offer then
they would remain enployed with the Appellants, be reassigned to
different clients and thus no | onger work at Dow. However, this is
not the Hobson’s choice Appellants make it out to be; the enpl oyees
were not faced with the choice of accepting Appellees’ offer or
becom ng unenpl oyed. Rat her, they could have renai ned enpl oyed
wth the Appellants and been reassigned to a different client.

Unlike Sterner, the Appellees were not attenpting to force the

Appellants to fire their enployees -- they nerely induced the
enpl oyees to exercise their rights under the at-will enploynent
contracts. Accordingly, we find that, as in Huffnaster, the

Appel | ees have net their burden in proving the affirmati ve defense
of justification and thus were entitled to judgnent as a matter of

| aw.

V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the holding of the

district court.
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EMLIOM GARZA, Crcuit Judge, concurs as to the judgnent only.
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