IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11424
Summary Cal endar

JAMES EARL CANNON
Pl ai ntiff-Appellant,
vVer sus
W HOMRD, Warden, in her
| ndi vi dual Capacity;
C. HURST, Hospital Adm nistrator,
in his Individual Capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas
USDC No. 5:99-CV-266-C

June 30, 2000
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.

PER CURI AM *

Janes Earl Cannon, Texas prisoner # 607764, appeals the
district court’s dismssal of his civil rights conplaint against
W Howard and C. Hurst as frivol ous. He asserts that he should
have been given the opportunity to provide additional information
to the court. A dismssal of an in forma pauperis (IFP) conplaint
as frivolous pursuant to 28 U. S.C. § 1915(e)(2)(B)(i) is reviewed
for abuse of discretion. Siglar v. H ghtower, 112 F.3d 191, 193

(5th Gr. 1997). Because the district court did not request

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



additional information from Cannon to clarify his conplaint, the
appel late court nust determ ne whether Cannon’s allegations, if
devel oped further, “mght have presented a nonfrivolous section

1983 claim” Eason v. Thaler, 14 F.3d 8, 9 (5th Cr. 1994).

Cannon  asserts t hat the district court i nproperly
characterized his clains agai nst Howard as i nterference with access
to the courts. He maintains that he was deni ed due process because
he had no notice that Howard could dism ss his prisoner grievance
after Cannon refused to grant an extension of tinme for the prison
to file a response. Cannon was aware of the consequences of his
refusal to grant the extension through the extension request, and
hi s due process rights were not viol at ed.

Cannon also asserts that Howard m sused her power by
dismssing his grievance. To the extent he asserts that he was
deni ed access to the prison grievance procedure, this could be a

cogni zable § 1983 claim Jackson v. Cain, 864 F.2d 1235, 1248-49

(5th CGr. 1989). However, Cannon’s own refusal to grant the
extension prevented him from proceeding wth the grievance
proceedi ngs, not Howard s interference. To the extent he asserts
that Howard violated prison policies, such an alleged violation
does not give rise to a constitutional violation by itself.

Her nandez v. Estelle, 788 F.2d 1154, 1158 (5th Cr. 1986). To the

extent Cannon argues that Howard had no authority to create such a

policy, he has provided no support for this belief.



Cannon also contends that Howard's extension request
constituted a “threat” and that the dism ssal penalized him for
filing a grievance. The | anguage of the extension request and the
circunstances under which Cannon was requested to accept an
extension in no way constitute a threat. Although prison officials
may not retaliate against a prisoner for using a prison grievance

procedure, see Jackson, 864 F.2d at 1248-49, Howard’s di sm ssal of

Cannon’ s grievance was not a puni shnent or retaliation for Cannon’s
initial filing of a grievance.

Cannon also asserts that the district court abused its
di scretion in dismssing his conplaint agai nst Hurst with prejudice

under Parratt v. Taylor, 451 U S. 527, 541-44 (1981), overruled in

part not relevant here, Daniels v. Wllians, 474 U S. 327 (1986).

He contends that Hurst’s actions were intentional and that Hurst
converted noney from Cannon’s prison account. An intentional
taking of property may al so survive a due process challenge if an

adequat e postdeprivation renedy exi sts. Hudson v. Palner, 468 U. S.

517, 533 (1984); Sheppard v. Louisiana Bd. of Parole, 873 F. 2d 761

763 (5th Gr. 1989). Cannon has cited no authority for the

assertion that the Parratt/Hudson doctrine does not apply to the

taking of noney as well as personal property.

Cannon has not shown that the district court abused its
di scretion by dismssing his civil rights conplaint as frivol ous.
The district court’s dismssal is

AFFI RMED






