IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11412
Conf er ence Cal endar

CHARVMANE SM TH,

Pl ai ntiff-Appellant,
vVer sus
FEDERAL MEDI CAL CENTER CARSWELL,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:99-CV-327-T

 June 16, 2000
Before JOLLY, DAVIS, and DUHE, Circuit Judges.
PER CURI AM *

Charmane Smith, federal prisoner # 15587-076, appeals the
district court’s dismssal of her civil rights action for failure
to state a claimpursuant to 28 U.S.C. §8 1915(A) and
8§ 1915(e)(2)(B)(ii). Smth argues that her civil commtnent is
illegal, that the involuntary nmedication is unnecessary and
dangerous to her health, that the evaluating psychol ogi st was
unethical, negligent, or crimnal in his diagnosis, and that the

magi strate judge’s findings had nothing to do with her |awsuit.

According to Smth, she was crimnally indicted on severa

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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charges but was determ ned i nconpetent to stand trial, was
commtted to the custody of the Attorney General for four nonths
by an order entered on June 18, 1997, and was sent to FMC
Carswel | for restoration of conpetency. She states that on
Cctober 2, 1998, she was civilly commtted pursuant to 18 U S. C
8§ 4246(d). She contends that her lawsuit is for a nonetary

j udgnent and rel ease fromprison on the grounds that she was
illegally committed and that the psychol ogi st was guilty of
negli gence and mal practice. The focus of her brief is a
challenge to the civil commtnent order issued by the district
court in the Western District of Tennessee. She does not
chal | enge the basis of the district court’s dismssal of this
civil rights action, that she has not naned an indivi dual

def endant subject to suit under Bivens v. Six Unknown Naned

Agents of Federal Bureau of Narcotics, 403 U S. 388 (1971) or the

Federal Tort Cains Act (FTCA

Smth filed a separate habeas petition pursuant to 28 U S.C
8§ 2241 in the Northern District of Texas on May 13, 1999,
challenging the civil commtnent order. The district court
di sm ssed that action because Smth’'s direct appeal of the
comm tnment order was pending in the Western District of

Tennessee. Smth v. Bogan, No. 4:99-CV-384-Y (N.D. Tex. Nov. 16,

1999). Smth is seeking essentially the sane relief in this
civil action as she sought in the habeas action. She seeks to
chal l enge the propriety of the civil conm tnent order.

The district court did not err in dismssing Smth’s

conplaint for failure to state a claim Black v. Warren, 134
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F.3d 732, 733-34 (5th Gr. 1998). Due to Smth's failure to
address the basis of the district court’s dismssal, her appeal

is without arguable nerit and is frivolous. See Howard v. King,

707 F.2d 215, 219-20 (5th Gr. 1983). Because the appeal is
frivolous, it is DISMSSED. See 5THCR R 42.2. Al
out st andi ng noti ons are DEN ED

Smth is hereby infornmed that the dism ssal of this appeal
as frivolous counts as a strike for purposes of 28 U S. C
8§ 1915(g), in addition to the strike for the district court’s

dismssal for failure to state a claim See Adepegba v. Hammons,

103 F. 3d 383, 387 (5th Cr. 1996) (“[Dlismssals as frivolous in
the district courts or the court of appeals count [as strikes]
for the purposes of [8§ 1915(g)].”). W caution Smith that once
she accunul ates three strikes, she may not proceed |IFP in any
civil action or appeal filed while she is incarcerated or
detained in any facility unless she is under inm nent danger of
serious physical injury. See 28 U S.C. 8§ 1915(g).

APPEAL DI SM SSED AS FRI VOLOUS; MOTI ONS DENI ED



