IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-11409

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
CENI CE STRI BLI NG

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas, Dallas
USDC No. 3:99-CR-111-3-P

April 19, 2001
Before FARRIS, " JOLLY, and DAVIS, Circuit Judges.
PER CURI AM **

Cenice Stribling appeals her conviction and sentence for
distribution and conspiracy to distribute cocaine base, in
violation of 21 US.C 88 841(a)(1), 841(b) (1) (A (iii),
841(b)(1)(B)(iii) and 846. Specifically, she challenges: (1) the
denial of a notion for a newtrial, based on the court’s refusal to

grant Stribling’s third and fourth requests for funds for an

“United States Circuit Judge of the Ninth Circuit, sitting by
desi gnation

“Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



investigator; (2) the admssion of a statenment at trial as an
exception to the hearsay rule; (3) her sentence, in the light of
the fact that the jury did not find a specific drug quantity; (4)
the constitutionality of 21 U S.C. 88 841(a) and (b); and (5) the
district court’s failure to consider the Bureau of Prison’s ability
to care for Stribling during the sentenci ng phase. W affirmthe
conviction, but nodify the termof Stribling s supervised rel ease.
I

Stribling first clains that the district court’s failure to
provide funding for the services of an investigator constitutes
grounds for a newtrial. Under 18 U S.C. 8§ 1306A(e)(1), a district
court can provide defendants with funds to hire an investigator
when they are financially unable to do so. The defendant bears the
burden of denonstrating with specificity the reason why the

services of an investigator are necessary. United States v.

Gadison, 8 F.3d 186, 191 (5th CGr. 1993). W review both the
district court’s refusal to grant a newtrial and its decision not
to provide funds for an investigator for abuse of discretion. See

Gadi son, 8 F.3d at 191; United States v. Cantu, 167 F.3d 198, 201

(5th Gr. 1999).

The district court granted Stribling’ s first two requests for
i nvestigatory funds, but denied her third and fourth requests for
funds to hire a private investigator. The court noted that her
requests were “devoid of specifics as to what specific services the
private investigator was to perform and how those services are
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necessary;” that she had two attorneys representing her; that her
case was not conpl ex; and that she had access to witness testinony
fromthe trial of her daughter and co-defendant, Sharanda Jones, at
whi ch her | awers were present. Stribling contends that because of
the I ack of funds, she was unable to investigate three governnent
W t nesses who provided prejudicial testinmony. Stribling, however,
failed to denonstrate what investigative efforts had been
exhausted, why her attorneys could not perform the necessary
i nvestigation, or why the funds provided her were insufficient to
cover further investigation. The district court did not abuse its
discretionindenying Stribling s additional requests for funds for
an investigator. Furthernore, Stribling had the opportunity to
i npeach the witnesses she did not interview, and copi ous evidence

of her guilt was presented at trial. Additional investigation is

nmost unlikely to have resulted in acquittal. See United States v.

Lowder, 148 F.3d 548, 551 (5th GCr. 1998)(noting that newy
di scovered evidence warrants a new trial only if, anong other
factors, the new evidence would “probably produce an acquittal”).
Thus, the district court did not abuse its discretion by refusing
to grant Stribling’ s notion for a newtrial.
I

Stribling next argues that her conviction should be reversed
because the district court erred in admtting the April 6, 1999,
witten statenment of Kelly Douglas as a “prior consistent
statenent,” (which, of course, is not considered hearsay under
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Federal Rule of Evidence 801(d)(1)(B)). As the Governnent
acknow edges, introduction of the statenent, which was nade after
Dougl as changed her statenents to the DEAin an effort to cooperate

with the governnment, was inproper. See Tone v. United States, 513

U.S. 150 (1995) (prior consistent statenents are adm ssible only if
they are made prior to the alleged fabrication or notive to
fabricate).

Errors in adm ssions under Rule 801 are reviewed for harmnl ess

error. United States v. Powers, 168 F.3d 741, 750-51 (5th Cr.

1999). “Harmw Il be found only if the evidence had a ‘ substanti al

inpact’ on the jury's verdict.” United States v. D ckey, 102 F. 3d

157, 163 (5th G r. 1996). Douglas’s April 6, 1999, statenent was
largely repetitive of a statenent she gave to the DEA on Decenber
10, 1998, inplicating Stribling in drug dealing. Stribling
i npeached Douglas’s testinony at trial with two statenents that
Dougl as had nmade i ndicating that Stribling was not invol ved i n drug
dealing, as well as Douglas’s notive to lie. VWiile the April 6,
1999, statenent nay have been slightly nore detail ed than Dougl as’ s
testinony or the Decenber statenent, these extra details in a
statenent that was largely cumulative could not have had a
substantial inpact onthe jury s verdict. Furthernore, Dougl as was
just one of many witnesses who tied Stribling to drug dealing. The
district court’s erroneous admssion of the April 6, 1999,
statenent was harmnl ess error.



Relying on Apprendi v. New Jersey, 530 U S. 466 (2000),

Stribling next challenges the validity of her sentence. Although
the indictnent nentioned specific drug quantities, the district
court failed to state the specific quantity of drugs when it
instructed the jury as to the essential elenents of the offense
that the jury was required to find beyond a reasonable doubt

Because Apprendi requires that any fact that increases the penalty
for a crinme beyond the prescribed statutory maxi numnust be al | eged
in the indictnent and proved to a jury beyond a reasonabl e doubt,
the district court erred in failing to instruct on drug quantity.

See United States v. Doggett, 230 F.3d 160, 165 (5th G r. 2000),

cert. denied, 121 S. C. 1152 (2001). A fact used in sentencing

that does not increase a penalty beyond the statutory maxinmum
however, does not need to be proved to a jury beyond a reasonabl e

doubt. United States v. Keith, 230 F.3d 784, 787 (5th Cr. 2000)

cert. denied, 121 S. C. 1163 (2001).

Stribling objected to the jury instructions at sentenci ng, and

t hus, her sentencing challenge is reviewed do novo. United States

v. Garcia, 242 F.3d 593 (5th Cr. 2001) (“Defendant chall enged his
sentence . . . at the sentencing hearing. Thus, he has adequately
preserved error, and the issue is before us on de novo review. "”).
As Stribling recognizes, her 204 nonth prison termdoes not exceed
the twenty year maxinmum term of 21 U S. C. 8§ 841(b)(1)(C and

therefore, does not violate Apprendi. Stribling' s five year term
of supervised rel ease, however, exceeds the three year statutory
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maxi mum provided by 18 U S.C. § 3583(b)(2), which is applied to

convictions under 21 U S.C. § 841(b)(1)(C). See Doggett, 230 F.3d

at 165 n.2; United States v. Kelly, 974 F.2d 22, 24 (5th Cr.

1992). Accordingly, Defendant’s termof supervised rel ease nust be
reduced fromfive years to no nore than three years."™

Stribling al so argues that Apprendi renders 21 U.S.C. § 841(a)
and (b) unconstitutional, because we previously rul ed that Congress
i ntended drug quantity to be a sentence enhancenent factor rather
than an elenent of the offense. W rejected this constitutional

challenge in United States v. Slaughter, 238 F.3d 580, 582 (5th

Cr. 2001).
|V
Finally, Stribling contends that the district court’s refusal
to depart downward on her sentence was based on nmaterially
erroneous assunptions, in violation of due process. Stribling is a
bed- bound quadriplegic who requires constant nedical attention

She argues that, in ruling that the prison system had “the

“"The governnent suggests that we could reduce the term of
supervised release to three years wthout remanding the case
because the m nimumtermof three years of supervised rel ease under
8§ 841(b)(1)(C and the maxi mumterm of three years of supervised
relief wunder 8§ 3583(b)(2) leave the district court with no
discretion to inpose any other term of supervised rel ease. See
Doggett, 230 F.3d at 165 n.2 (nodifying the term of supervised
release to three years wthout remanding the case for
resentencing). Stribling, however, contends that she qualifies for
the safety valve provisions of 18 U S.C. § 3553(f) and U S.S.G 8§
5Cl1.2, and is therefore not subject to any mandatory m ninumterns
of supervised release. W l|leave this for the district court to
consi der on renmand.



capacity, the facilities, to deal with Ms. Stribling’ s condition,”
the district court did not consider the adequacy of nedical care at
FMC Carswell, the only nedical facility for fenmale federal
prisoners. Stribling also noves to supplenent the record wth
newspaper articles and affidavits about the poor quality of nedi cal
care at FMC Carswel | .

A district court is entitled to depart downward from the
applicable sentencing range in the sentencing guidelines in the
case of an “extraordi nary physical inpairnment” when, for instance,
“honme detention may be as efficient as, and |less costly than,
i nprisonnent.” US S G § 5HL 4. In this circuit, we have no
jurisdiction to review a district court’s discretionary decision
not to depart downward absent a court’s m sunderstandi ng of the

| aw. United States v. Dadi, 235 F.3d 945, 954 (5th Gr. 2000).

Thus, although we can consider Stribling’s constitutional
chal | enge, we cannot reviewthe district court’s failure to depart
downward in calculating Stribling s sentence.

Stribling correctly notes that a sentence based upon erroneous

and material information violates due process. United States v.

Muel l er, 902 F.2d 336, 347 (5th Gr. 1990). W accept the district
court’s findings of fact relating to sentencing, however, unless

clearly erroneous. United States v. Deavours, 219 F.3d 400, 402

(5th Gr. 2000). Although the adequacy of Stribling s nedical care
is nowdisputed, Stribling fails to neet her burden of show ng that

the district court’s findings of fact were clearly erroneous or
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that “the district court relied on materially untrue information”
when it refused to reduce her sentence based on her nedical
condi ti on. Id. W therefore uphold the term of Stribling s
i ncarceration and deny her notion to supplenent the record.
\Y

For the reasons stated above, we AFFIRM Stri bling s conviction
and the district court’s denial of Stribling’s notion for a new
trial. W also AFFIRM Stribling’ s sentence, except for the termof
supervi sed release, which we VACATE and REMAND to the district
court for resentencing consistent with this opinion.

AFFI RVED i n part; VACATED and REMANDED in part.



