UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11405

M CHAEL LaGROTTE,

Pl ai ntiff-Appellee,

SIMMONS AIRLINES, INC., Individually and Doi ng Business as
AVERI CAN EAGLE, CLI FF KLI ESLI NG and JACK B. SHATTUCK,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:99-CV-2652-0Q

February 13, 2001
Bef ore GARWOOD, PARKER, and DENNI'S, Circuit Judges.

PER CURI AM *

Appel l ants appeal the district court’s order remanding this
action to state court and i nposi ng costs and attorney fees based on
bad-faith renoval. Al t hough the order could have been nore
preci se, we nonetheless conclude that we lack jurisdiction to

reviewthe nerits of the remand order. |In addition, we vacate the

Pursuant to 5TH QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



finding of bad-faith renoval and affirmthe remai nder of the order
i nposi ng costs and expenses, including attorney fees, under 28
US C 8§ 1447(c). We deny all pending notions as noot.

| .

Appellee, a fornmer airline pilot enployed by Appellants,
originally brought this action in state court alleging various
state-law clains against Appellants for a variety of incidents
culmnating in Appellants’ discharge of Appellee in Decenber 1996,
for his refusal to fly in bad weather conditions. Appel | ee

specifically alleged causes of action for wongful discharge,

prom ssory est oppel , br each of contract, negl i gent
m srepresentati on, and intentional infliction of enotiona
di stress.

On May 29, 1997, Appellants renoved the action to the district
court, asserting conplete preenption under the Railway Labor Act
(“RLA"), 45 U.S.C. 88 151-188, and the Airline Deregulation Act
(“ADA”), 49 U S.C § 41718. Not wi t hst andi ng t he absence of any
federal question presented in Appellee’s conplaint, Appellants
clainmed that federal question jurisdiction per 28 U S . C § 1331
exi sted because the conplaint involved the interpretation of the
collective bargaining agreenent (“CBA’) governing Appellee’s
enpl oynent relationship with Appellants. Appellants argued that
such interpretation conpletely preenpted Appellee’ s clains under
the RLA, 45 U.S.C. § 184, or otherw se his clains were preenpted by
the ADA. Plaintiff filed a notion to remand on June 27, 1997, and
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the district court granted the notion and remanded the action to
state court on March 16, 1998.

El even days before trial in state court, Appellee filed a
motion in limne to exclude certain evidence Appel |l ants sought to
use to limt Appellee’ s recovery of damages. The notion all eged
that the evidence should be excluded in light of the terns of the
CBA. Believing that this reference to the CBA by Appel | ee nmade t he
action renovable under 28 U S.C. 8§ 1446(b), Appellants filed a
second notice of renoval in the district court the next business
day, Novenber 22, 1999.

On that sane day Appellee filed an energency notion to renmand,
seeking to remand the action back to state court so that the
existing trial setting there could be naintained. The district
court entered an order a few hours |later granting Appellee’s notion
to remand, remanding the action to state court, and i nposing costs
and attorney fees per 8 1447(c). Appellants filed a notion for
reconsi deration of the order, which the district court deni ed, and
a petition for a wit of mandanus, which we denied. Then
Appel lants tinely appeal ed the district court’s order.

.
A

The initial question before us is whether we have jurisdiction
toreviewthe district court’s remand order. Section 1447 provides
in relevant part:

(c) A notion to remand the case on the basis of any
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defect other than lack of subject matter jurisdiction

must be nmade within 30 days after the filing of the

noti ce of renoval under section 1446(a). |f at any tinme

before final judgnent it appears that the district court

| acks subject matter jurisdiction, the case shall be

remanded.

(d) An order remanding a case to the State court from

which it was renoved is not reviewable on appeal or

ot herw se.
Section 1447(d) “nust be read in pari nmateria with § 1447(c), so
that only remands based on grounds specified in 8§ 1447(c) are
i mmune fromreview under § 1447(d)." Quackenbush v. Allstate Ins.
Co., 517 U.S. 706, 711 (1996); Things Renenbered, Inc. v. Petrarca,
516 U. S. 124, 127 (1995); Therntron Prods., Inc. v. Hermansdorfer,
423 U. S. 336, 343 (1976). Thus, renmand orders based on a defect in
renmoval procedure or |ack of subject matter jurisdiction are not
revi ewabl e on appeal or otherw se. See Quckenbush, 517 U. S. at
711; Smth v. Texas Children's Hosp., 172 F.3d 923, 925 (5th Cr
1999). Section 1447(d) “prohibits review of all remand orders
i ssued pursuant to 8§ 1447(c) whet her erroneous or not.” Therntron
Prods., Inc., 423 U.S. at 343; Smth, 172 F.3d at 925. However,
when a remand order is not based on a defect in renoval procedure
or lack of subject matter jurisdiction, we have jurisdiction to
review the order on appeal. See In re Excel Corp., 106 F.3d 1197,
1200 (5th Gr.) (per curiam, cert. denied, 522 U S. 859 (1997).

Appel lants argue that we have jurisdiction because the

district court did not base remand on a |ack of subject matter



jurisdiction or other defect in renpbval procedure. Appel | ant s
specifically argue that the district court based remand on a “per
se rule barring successive appeals.” Because such rule is not a
ground within 8§ 1447(c), Appellants argue that we have jurisdiction
to review the remand order.

We disagree. W conclude that the district court based its
remand order on lack of subject matter jurisdiction under 8§
1447(c). In ordering remand, the district court stated that “[a]
second renoval on the sane ground previously urged is not
authorized,” R at 72 (enphasis added). This statenent nerely
i nvoked the general principle that “once a case is remanded to
state court, a defendant is precluded only from seeking a second
renmoval on the sanme ground.” S.WS. Erectors, Inc. v. Infax, Inc.
72 F.3d 489, 493 (5th Cr. 1996). Subsequent or successive
renovals are not per se barred. Id.; cf. 8 1446(b). Al though the
district court’s order could have been nore precise, in light of
the first remand order, which renmanded based on a | ack of subject
matter jurisdiction, the only rational interpretation of the second
remand order is that it was based on a lack of subject matter
jurisdiction because the district court concluded that the second
notice of renoval alleged the sanme ground for renoval--RLA
preenption-—-as the first notice of renoval. Moreover, the district
court rejected Appellants’ basis for renoval jurisdiction “on the

merits.” R at 72 n.*. Therefore, we lack jurisdiction to review



the propriety of the remand order.
B

However, we do have jurisdiction over the district court’s
order of sanctions finding bad-faith renoval and i nposi ng costs and
attorney fees under § 1447(c). See Mranti v. Lee, 3 F.3d 925,
927-28 (5th Cr. 1993). Because costs and expenses, including
attorney fees, under 8 1447(c) may not be automatically awarded
whenever remand is authorized, we review orders inposing such
awards for abuse of discretion. Valdes v. Wal-Mart Stores, Inc.,
199 F. 3d 290, 292 (5th G r. 2000). Wiether discretion was abused
depends upon the “propriety of the renoving party's actions based
on an objective view of the |legal and factual elenents in each
particul ar case.” |d. at 293.

Appel l ants argue that the district court abused its discretion
in entering its sanctions order. Specifically, Appellants argue
that the district court failed to provide them with notice and
opportunity to be heard by entering the order wthout allow ng
Appel lants an opportunity to respond to Appellee’ s energency
not i on. In addition Appellants argue that sanctions were not
warrant ed because they properly renoved the action in |ight of
Appel l ee’s notion in |imne.

We disagree. Although we find that the district court erred
i n concluding that Appellants renoved this action in bad faith, it

was wWthin its discretion in inposing costs and attorney fees. An



award of costs and expenses under § 1447(c) is permtted w thout a
finding of bad faith as long as the award i s objectively justified.
See id. at 292 (“[T]he district court my award fees even if
renmoval is made in subjective good faith.”). |If the district court
had ordered the award pursuant to FED. R QGvVv. P. 11 or its inherent
powers, Appellants’ argunents nmay be nore persuasive. Although it
may have been better practice to all ow Appellants to respond to the
motion to remand, Appellants nonetheless had an opportunity to
state its basis for renoval in their second notice of renoval, and
al so had an opportunity to advance its argunents in its petition
for a wit of mandanus and in this appeal. Cf. Ackerman v. FDI C,
973 F. 2d 1221, 1225-26 (5th Gr. 1992) (noting that the opportunity
to be heard was satisfied on appeal). Moreover, 8§ 1447(c) gives
notice that the district court “shall” remand an action for | ack of
subject matter jurisdiction at any tinme. See Wsconsin Dep’'t of
Corrections v. Schacht, 524 U. S. 381, 392 (1998); cf. Henderson v.
Dep’t of Pub. Safety and Corrections, 901 F.2d 1288, 1293-94 (5th
Cir. 1990) (discussing inputed notice of Rule 11).

Finally, the district court did not abuse its discretion in
awar di ng costs and fees because Appellants’ second renoval was not
obj ectively reasonable in light of the facts of this action. The
district court had concluded in the first remand order that
Appel lants failed to prove that Appellee’ s clainms were preenpted by

the RLA and ADA. Wen Appellee filed his notioninlimne in state



court, he nerely alleged that the CBA precluded Appellants from
introducing a particular item of evidence to mnimze their
damages. Such tangential reference to the CBA does not nean that
his clains were preenpted by the RLA so as to support renoval
jurisdiction in the district court. See Anderson v. Anerican
Airlines, Inc., 2 F.3d 590, 596 (5th G r. 1994) (holding that a
state-law retaliation claimis not preenpted by the RLA sinply
because it relies on the CBA to support its credibility); cf.
Hawaiian Airlines, Inc. v. Norris, 512 U S. 246, 257-58 (1994)
(“[S]ubstantive protections provided by state | aw, i ndependent of
what ever | abor agreenent m ght govern, are not pre-enpted under the
RLA. ).
L1l

For the foregoing reasons, we conclude that we |[ack
jurisdiction under 28 U.S.C. 8§ 1447(c) to review the remand order.
In addition, the district court’s finding of bad-faith renoval is
VACATED. The renai nder of the order inposing costs and expenses,
including attorney fees, under 8§ 1447(c) is AFFIRVED. Al l pending

noti ons are DEN ED AS MOOT.



