IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11401

IN THE MATTER OF SOUTHVARK CORPORATI ON,

Debt or
SOUTHVARK CORPORATI ON,
Appel | ee
V.
SCHULTE ROTH & ZABEL,
Appel | ant

Appeal fromthe United States District Court
for the Northern District of Texas
(3:97-CV-2332-1)

Novenber 7, 2000
Bef ore KING Chief Judge, and REYNALDO G GARZA and PARKER,
Circuit Judges.
PER CURI AM ~
Appel  ant Schulte Roth & Zabel (“Schulte”) appeals the

district court’s judgnent finding Schulte liable for $1 million

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



of a $3.3 million preferential transfer from Appell ee Sout hmark
Corporation (“Southmark”) to the Parks Goup. For the foll ow ng
reasons, we AFFIRMin part and REVERSE in part.

| . FACTUAL AND PROCEDURAL HI STORY

At the center of this case is a Settlenent Agreenent by
which two entities resolved a proxy fight and several |awsuits.
In March 1989, the Parks G oup, consisting of R& Ventures
(“R&P"), Garson L. Rice, Sr., Herbert B. Parks, and Byron
| nvestnents (“Byron”), disclosed to the Securities and Exchange
Commi ssion its intention to propose nom nees for election to
Sout hmark’ s board of directors. On April 20, 1989, the Parks
G oup publicly disclosed its plan to wage a proxy contest for
control of Southmark. Several |awsuits between the parties were
commenced around this tine.

On May 24, 1989, the Parks G oup and Sout hmark reached a
settlenent of both the proxy contest and the |lawsuits and
executed the Settlenent Agreenent. The Settl enent Agreenent
provided, inter alia, that (1) the proxy contest would be
termnated; (2) mnority sharehol ders, including the Parks G oup,
woul d have a voice on the Southmark board of directors; (3) three
Par ks Group nom nees woul d be appointed to the Sout hmark board of
directors; (4) the Parks G oup would not engage in further proxy
solicitation against Southmark; and (5) the |lawsuits woul d be

settled. Moreover, the Settlenent Agreenent provided for the



rei mbursenent of all of the Parks Group’s expenses, including
attorney’s fees, that had been incurred with respect to the proxy
contest and the lawsuits. This reinbursenent totaled $3.3
mllion, $1 mllion of which was earmarked for |egal expenses.
Fromthe tinme of the proxy contest to the execution of the
Settlenment Agreenent, the law firmof Schulte Roth & Zabel was
the Parks Group | egal representative.

Also on May 24, and roughly four hours prior to the
Settl ement Agreenent’s execution, Southmark transferred $3.3
mllion to Schulte’'s Citibank account by wire, where it was held
in escrow until the following norning. On May 25, the entire
$3.3 million was transferred by Ctibank, at the request of
Schulte, to R&P. R&P then transferred $1 mllion to Byron, who,
in turn, issued a check payable to Schulte for $1 mllion for the
| egal services it had rendered.

On July 14, 1989, Southmark filed a petition in Chapter 11
bankruptcy. Southmark then filed a conplaint on June 19, 1991,
seeking to avoid the $3.3 mllion transfer to the Parks G oup as
preferential under 11 U S.C. 8 547(b) and al so sought recovery
from Schulte of the $1 million it received in legal fees. On
April 5, 1993, the bankruptcy court granted summary judgnent in
favor of Schulte. However, in an opinion dated July 2, 1996, a
panel of this court, while recognizing that the case “presents a
rare if not unique fact situation,” held that the $3.3 nillion
transfer from Southmark to R&P was “for or on account of an
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ant ecedent debt owed by [ Sout hmark] before such transfer was
made, ” declared it an avoi dabl e preference under 11 U S. C
8 547(b), and remanded the case to the bankruptcy court. See

Sout hmark Corp. v. Schulte Roth & Zabel (In re Southmark Corp.),

88 F.3d 311, 318 (5th CGr. 1996).

Upon remand, the bankruptcy court, in its March 24, 1997
Menor andum Qpi ni on, granted partial summary judgnent in favor of
Sout hmark, finding that Schulte could not avail itself of the
pref erence defense contained in 11 U S.C. § 547(c)--that the $3.3
mllion transfer was a “cont enporaneous exchange for new val ue.”
However, in its August 13, 1997 Menorandum Opi ni on, the
bankruptcy court found that Schulte was not liable to Sout hmark
as a subsequent transferee under 11 U S.C. § 550(a) because
according to the “date of delivery” rule, Schulte had not
actually received any funds fromthe $3.3 mllion transfer. The
bankruptcy court also held that had Schulte been |iable as a
subsequent transferee, it would have been unable to rely upon the
defense contained in 11 U S.C. 8 550(b)(1)--that it took for
val ue, in good faith, and w thout know edge of the voidability of
the transfer. Finally, the bankruptcy court found that if
Sout hmar k had succeeded in recovering the $1 nmillion transfer
from Schulte, Schulte could assert a claimunder 11 U S. C
8 502(h) as an intended beneficiary of the Settl enent Agreenent

and could al so have a cl ai munder the doctrine of subrogation.



In a Novenber 17, 1999 opinion, the district court reversed
t he bankruptcy court’s determ nation that Schulte was not |iable
under 8§ 550(a) as a subsequent transferee. Moreover, the
district court affirnmed the bankruptcy court’s determ nation that
Schulte could not avail itself of the § 550(b) defense. The
district court determ ned, however, that even though Schulte was
required to return the $1 mllion to Southmark, it was unable to
assert a claimunder § 502(h).

Schulte tinely appealed the district court’s judgnent.

1. STANDARD OF REVI EW
When a deci sion by a bankruptcy court has been appeal ed to,
and reviewed by, a district court, and the case is then appeal ed
to us, we performthe sane appellate review as the district

court. See Traina v. Sewell (In re Sewell), 180 F.3d 707, 710

(5th Gr. 1999). Therefore, this court reviews a bankruptcy
court’s findings of fact for clear error and its concl usions of

| aw de novo. See id.: Young v. Nat’l Union Fire Ins. Co. (lInre

Young), 995 F.2d 547, 548 (5th Cr. 1993); see also FED. R BANKR
P. 8013. Under the clearly erroneous standard of review the
bankruptcy court’s findings will be reversed only if, considering
all of the evidence, “we are left with the definite and firm
conviction that a m stake has been made.” Young, 995 F. 2d at

548. Finally, this court reviews a bankruptcy court’s grant of



summary judgnent de novo. See Century Indem Co. v. Nat’'l Gypsum

Co. Settlement Trust (In re Nat'l Gypsum Co.), 208 F.3d 498, 503

(5th Gir.), cert. denied, --- S. Q. ----, 2000 W. 943857 (2000).

I11. THE $3.3 M LLI ON TRANSFER WAS
NOT FOR “ NEW VALUE’

As a prelimnary matter, we believe that the prior panel’s
decision in this case, that the $3.3 million transfer from
Southmark to the Parks G oup was an avoi dabl e preference, drives
the outcone of the instant appeal, even though it nay not
technically control it. W therefore set aside our own Vviews
about a proper outcone. First, we nust determ ne whether Schulte
may avail itself of the preference defense contained in
8§ 547(c) (1), which prevents a preferential transfer from being
avoided if the transfer was intended as, and in fact was, a
“cont enpor aneous exchange for new value given to the debtor.” 11
U S.C. 8§ 547(c)(1).

The bankruptcy court found that Schulte did not establish
the affirmati ve defense that the $3.3 mllion was a
cont enpor aneous exchange for new val ue because the execution of
the Settlenment Agreenent did not result in “new value” for
Sout hmark. The district court found that this conclusion was not
clearly erroneous.

To defend itself under § 547(c) (1), Schulte nust

denonstrate “intent, contenporaneousness and new value.” Tyler



V. SWss Am Sec. (Inre Lewellyn & Co.), 929 F.2d 424, 427 (8th

Cr. 1991); CGmmron Ol Co. v. Caneron Consultants, Inc., 71

B.R 1005, 1008 (Bankr. N.D. Tex. 1987). Wether intent,
cont enpor aneousness, and new val ue exi st are questions of fact.

See Tyler, 929 F.2d at 427; Creditors’ Comm v. Spada (In re

Spada), 903 F.2d 971, 975 (3d Gr. 1990). However, because the
gquestion of new val ue was decided on summary judgnent, the

bankruptcy court’s decision nust be reviewed de novo. See Nat’|

Gypsum Co., 208 F.3d at 5083.

Section 547(a) defines “new val ue” as

nmoney or noney’s worth in goods, services, or new
credit, or release by a transferee of property
previously transferred to such transferee in a
transaction that is neither void nor voidable by the
debtor or the trustee under any applicable | aw,

i ncl udi ng proceeds of such property, but does not

i nclude an obligation substituted for an existing
obligation[.]

11 U.S.C. 8§ 547(a)(2). This definition of new value is

excl usi ve. See Energy Coop., Inc. v. SOCAP Int'l, Ltd. (In re

Energy Coop., Inc.), 832 F.2d 997, 1003 (7th Cr. 1987); G nmaron

Gl Co., 71 B.R at 1009 (“Congress could have all owed courts to
expand upon the doctrine of new value by |legislating that new
val ue includes certain transactions. Instead, Congress stated
what new val ue neans, which should retard case | aw expansion.”).
Furt hernore, because the avoidable transfer is set off only to

the extent that new value is given, the creditor is required to

denonstrate the “specific neasure” of the new val ue received by



t he debtor. See In re Spada, 903 F.2d at 976-77; Jet Fla. Sys.,

Inc. v. Am Airlines, Inc. (Inre Jet Fla. Sys., Inc.), 861 F.2d

1555, 1558 (11th Cir. 1988).

Schul te argues that by executing the Settl enent Agreenent,
the Parks G oup furnished “new value” to Southmark in the form of
the termnation of the proxy contest and the pending litigation,
support for Southmark’s board of director nom nees, and an
agreenent to refrain fromnom nating additional Parks G oup
representatives. Based upon our review of the above authority,
however, we find that the bankruptcy court was correct in
concl udi ng that no new val ue was exchanged for the $3.3 mllion.
The al l eged “value” transferred to Sout hmark does not rise to the
| evel of “goods, services, or new credit” as required by the
exclusive definition of “new value.” There is no evidence in the
record that these acts added tangi ble value to the bankruptcy
estate so as to further the policy underlying this defense.!
| nstead, these were, at nost, intangible benefits that did not
enhance the worth of Southmark’ s estate in real terns “"so as to
of fset the reduction in the estate that the transfer caused.’”

MIller v. Bodek & Rhodes, Inc. (In re Adel phia Automatic

! The defense under § 547(c)(1) “‘is grounded in the
principle that the transfer of new value to the debtor wl|
of fset the paynents, and the debtor’s estate will not be depleted
to the detrinment of other creditors.”” GQulf QI Corp. v. Fuel QI
Supply & Terminaling, Inc. (Inre Fuel Gl Supply & Term naling,
Inc.), 837 F.2d 224, 228 (5th Gr. 1988) (quoting Al. Credit
Corp. v. Drabkin (In re Auto-Train Corp.), 49 B.R 605, 612
(Bankr. D.C. 1985).




Sprinkler Co.), 184 B.R 224, 228 (Bankr. E.D. Pa. 1995) (quoting

In re Aero-Fastener, Inc., 177 B.R 120, 138 (Bankr. D. Mass.

1994)). Furthernore, Schulte has failed to provide a specific
neasure of the value Southmark all egedly received.? Accordingly,
we uphold the district court’s decision affirm ng the bankruptcy
court’s grant of partial summary judgnent in favor of Southmark.
| V. SCHULTE WAS A SUBSEQUENT TRANSFEREE
LI ABLE UNDER § 550( a)

Section 550(a) of the Bankruptcy Code provides that to the
extent a transfer is avoided, a trustee nmay recover the property
transferred, or if the court so orders, the value of such
property, fromthe initial transferee or any subsequent
transferee. See 11 U S.C. § 550(a)(1), (2). Moreover,

8 550(b) (1) provides that a subsequent transferee of a
preferential transfer cannot be liable to the debtor’s estate for
the return of such transfer to the extent the transferee took for
val ue, in good faith, and w thout know edge of the voidability of
the transfer. See id. 8 550(b)(1). In this case, we find that

the district court was correct in concluding that Schulte was a

2 Schulte contends that the minutes of an Cctober 5, 1989
Sout hmar k board neeting establish that “[t] o Sout hmark, danages
for [an all eged breach] of the Settl enent Agreenent [by the Parks
G oup] were valued at in excess of $3.3 mllion.” W concl ude
that this evidence falls far short of denonstrating a specific
measure of value. The subjective opinion of value to the debtor
does not satisfy the requirenent that Schulte introduce specific
evi dence that Southmark received $3.3 mllion in “goods,
services, or newcredit.”



subsequent transferee of a portion of the $3.3 nmillion transfer
bet ween Sout hmark and the Parks G oup. W also agree with the
district court that the bankruptcy court did not clearly err in
concl udi ng that Schulte had sufficient know edge of the
voidability of the $3.3 mllion transfer so as to | ose the
protection of the 8§ 550(b) (1) defense to liability.

A. Subsequent Transferee Liability Under 8 550(a)

The district court declined to apply the “date of delivery
rul e enpl oyed by the bankruptcy court in its determ nation of
whet her Schulte was a subsequent transferee of a portion of the
$3.3 million transfer. |Instead, the district court chose to
apply the “date of honor” rule and to consider the several
i nterbank transfers as a whole to find that Schulte was a
subsequent transferee.

The Bankruptcy Code does not define “transferee.” See

Bonded Fin. Servs. Inc. v. European Am Bank, 838 F.2d 890, 893

(7th Gr. 1988); see also Danning v. MIller (Bullion Reserve of

N. Am), 922 F. 2d 544, 548 (9th Gr. 1991). However, in

determ ning whether a person or entity is a subsequent transferee
under bankruptcy law, we agree with the district court that the
all eged “transferee” nust have had dom nion and control over the

funds in question. Cf. Sec. First Nat’l Bank v. Brunson (In re

Coutee), 984 F.2d 138, 140 (5th Gr. 1993) (adopting the
dom ni on-and-control test to determ ne whether a party was an

initial transferee for purposes of 8§ 550(b)(1)). In making this
10



determ nation, courts are required to step back and eval uate a
transaction in its entirety to make sure that their concl usions
are logical and equitable.’” Danning, 922 F.2d at 549 (quoting

Nordberqg v. Societe CGenerale (In re Chase & Sanborn Corp.), 848

F.2d 1196, 1199 (1ith Cir. 1988)); see also In re Snith, 966 F.2d

1527, 1532 (7th Gr. 1992) (“We think that sone answers to these
difficult questions may lie in considering the econom c substance
of the transaction at issue.”).

Schulte contends that Southmark failed to denonstrate that
the $1 million that Schulte received fromByron in paynent of its
| egal fees could be traced to the $3.3 mlIlion as was required.
On May 30, 1989, Schulte’s bank, Citibank, presented Schulte's $1
mllion check fromByron to Byron’s bank, Branch Bank and Trust
(BB&T). That sane day, BB&T presented R&' s check to R& s bank
First Union. Schulte insists that the district court erred by
failing to determ ne which check cleared first and that Sout hmark
failed in its burden of proof to trace the funds in question to
establish Schulte' s subsequent transferee status. To do this,
Schulte wishes this court to ascertain the precise nonent the
checks were honored in order to determne which entity is the
subsequent transferee of the funds. Schulte argues that because
Byron’s account was overdrawn when BB&T honored the Schulte
check, it was BB&T's funds, not Southmark’s, that were used to

honor the check. Therefore, Schulte contends that it was

11



possi bl e that Sout hmark’s noney was expended to repay BB&T, not

Schul te, thus placing BB&T in the subsequent transferee position.
We find that our task here is to “‘l ook beyond the

particular transfers in question to the entire circunstance of

the transacti ons. Nor dberqg, 848 F.2d at 1199 (quoting In re

Chase & Sanborn Corp.), 813 F.2d 1177, 1181-82 (11th G r. 1987).
The stipulated facts establish that Schulte received the $1
mllion check fromByron on May 26 and deposited it into its

Ci ti bank account on that sanme day. Two substantial deposits were
pl aced in Byron’s BB&T account during the period from My 26 to
29--one deposit was the R&P check for $1 mllion, and the other
was a second R&P check for $975,000. The bankruptcy court found
that there were no other substantial deposits nmade to Byron’s
BB&T account between May 26 and 30. W agree with the district
court that the only funds credited to Byron’s BB&T account were
those from R&P, which canme from Sout hmark. Moreover, we agree
that Byron intended to pay Schulte’s | egal fees out of the funds
it received fromR&P. Accordingly, the district court correctly
deci ded that Schulte was a subsequent transferee for the purpose
of 8 550(a) liability.

B. Both Courts Correctly Determ ned that Schulte Had

Know edge of the Voidability of the

$3.3 MIlion Transfer When |t Recei ved Paynment

A subsequent transferee of an avoided transfer may defend
itself against 8§ 550(a) liability if it denonstrates that it took
12



the transfer for value, in good faith, and w thout know edge of
the voidability of the transfer avoided. See 11 U S. C

8 550(b)(1). “Know edge” nmeans that “‘the transferee knew facts
that would | ead a reasonabl e person to believe that the property

[transferred] was recoverable.’”” CCEC Asset Mgnt. Corp. V.

Chemi cal Bank (In re Consol. Capital Equities Corp.), 175 B.R

629, 638 (Bankr. N.D. Tex. 1994) (alteration in original)
(quoting 4 Co.LlER ON BANKRUPTCY § 550. 03, at 550-17 (15th ed.
1992)). The bankruptcy court found that, although the “facts

present a close question,” Schulte “knew facts that would | ead a
reasonabl e person to believe that the $3,000,000 transfer to the
Par ks Group was recoverable”; therefore, Schulte did not take
“wWw t hout know edge.” The district court concluded that this
finding was not clearly erroneous. W agree.

Whet her a def endant had know edge of the voidability of a

transfer is a question of fact. See Leonard v. Muntai nwest Fin.

Corp. (In re Waley), 229 B.R 767, 776 (Bankr. D. M nn. 1999)

(citing Brown v. Third Nat’'|l Bank (In re Shernman), 67 F.3d 1348,

1357 (8th Gr. 1995)). The record is replete with evidence
i ndi cati ng know edge on the part of Schulte that Southmark was on
the brink of bankruptcy. Although Schulte argues that the
Settl enment Agreenent between the Parks G oup and Sout hmark pl aced

Sout hmark on the “road to financial recovery,” this is not enough
to offset the additional evidence in the record establishing that
Schul te had “reasonabl e cause to believe that a petition may be

13



filed.” Gove Peacock Plaza, Ltd. v. Resolution Trust Corp. (In

re Gove Peacock Plaza, Ltd.), 142 B.R 506, 520 (Bankr. S.D.

Fla. 1992) (quoting 4 CoLLl ER ON BANKRUPTCY § 550. 03, at 550-10).

In the early days of May 1989, Schulte knew that Southmark
had i ssued a March 31, 1989 10-Q report show ng that Southmark
was insolvent by $428 mllion. Moreover, nedia reports existed
prior to May 1989 di scussing the potential for a Southmark
bankruptcy filing. W conclude that these and other findings by
t he bankruptcy court were sufficient to support its decision that
Schul te had know edge of the inpending bankruptcy of SouthmarKk.
Therefore, the district court was correct in finding that the
bankruptcy court did not clearly err in holding that Schulte
could not avail itself of the defense contained in 8§ 550(b)(1).

V. SCHULTE MAY ASSERT A CLAI M UNDER 8§ 502( h)

Section 502(h) provides:

A claimarising fromthe recovery of property under

section 522, 550, or 553 of this title shall be

determ ned, and shall be all owed under subsection (a),

(b), or (c) of this section, or disallowed under

subsection (d) or (e) of this section, the sane as if

such claimhad arisen before the date of the filing of

the petition.

11 U.S.C. 8§ 502(h). The bankruptcy court found that it was
“axiomatic” that Schulte had a cl ai magai nst Southmark’s estate.
Having a claim however, does not of itself entitle Schulte to

share in the distribution of the assets of Southmark’s estate;

the claimnust also be allowed. |If the debtor objects to the

14



claim such claimis “allowable” only to the extent that it is
enforceabl e agai nst the debtor. See id. 8 502(b)(1).

Sout hmar k argues that Schulte does not have an enforceabl e
claimagainst the estate. Schulte contends that it was a third-
party beneficiary to the Settlenent Agreenent. Moreover, Schulte
asserts that it may “stand in the shoes” of the Parks G oup and
recover under equitable subrogation. Under the theories of
i nt ended beneficiary and equitable subrogation,?® the bankruptcy
court found that Schulte had an independent claim against the
Sout hmark estate. The district court reversed.

State law is applied to determ ne what clains are valid

under 8 502. See Vanston Bondhol ders Protective Comm V. G een,

329 U. S. 156, 161 (1946); Kellogg v. United States (Inre W Tex.

Mtg. Corp.), 54 F.3d 1194, 1196 (5th Cr. 1995). The Settl enent

Agreenent is governed by and construed according to New York
state law. After our review of New York state | aw and the
rel evant evidence, we agree with the bankruptcy court’s
determ nation that Schulte was an intended beneficiary of the
Settl enment Agreenent.

Al t hough a person is not a party to a contract, he or she
may sue for breach of that contract if he or she is an intended

beneficiary. Under New York state law, a third party nmay assert

3 W need not address whet her Schulte has an i ndependent
cl ai m agai nst Sout hmar k under the doctrine of equitable
subrogati on because our exam nation of whether Schulte was an
i ntended beneficiary is the dispositive inquiry.
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a claimas an intended beneficiary if “(1) ‘no one other than the
third party can recover if the prom sor breaches the contract’ or
(2) ‘the language of the contract otherwi se clearly evidences an

intent to permt enforcenent by the third party. Piccoli AS

v. Calvin Klein Jeanswear Co., 19 F. Supp. 2d 157, 162 (S.D.N.Y.

1998) (quoting Fourth Ocean Putnam Corp. v. Interstate Wecking
Co., 485 N E. 2d 208, 212 (N. Y. 1985)). Regarding the second
alternative, the third party need not be nentioned by nane in the
agreenent; however, the intent to benefit that party nust be

shown on the face of the agreenent. See id.; Cauff, Lippman &

Co. v. Apogee Fin. Goup, Inc., 807 F. Supp. 1007, 1020 (S.D.N.Y.

1992) (“[T]he parties’ intention to benefit the third party nust
be gl eaned fromthe face of the contract[.]”). W agree with the
bankruptcy court that the parties to the Settlenment Agreenent
intended to benefit Schulte when executing the Agreenent.

Schulte was specifically nentioned by nane as the escrow
agent for the $3.3 mllion transfer. |In addition, the bankruptcy
court found it was undi sputed that Southmark was aware that
Schulte was the Parks Goup’s |l egal counsel. Furthernore, the
Settlement Agreenent stated that a portion of the $3.3 million
was to go to the paynent of legal fees. Therefore, we agree that
this is sufficient evidence to provide Schulte with an al |l owabl e
cl ai m agai nst Sout hmark’ s estate as an i ntended beneficiary. Cf.

Cauff, Lipprman, 807 F. Supp. at 1020 (“New York courts have held

that where a broker is expressly identified in a contract which

16



references an obligation to pay a broker its comm ssion, the
broker is entitled to recover as a third party beneficiary.”).

Accordi ngly, we conclude that the bankruptcy court was
correct in finding that Schulte has an enforceabl e cl ai m agai nst
Sout hmar k’ s bankruptcy estate as an i ntended beneficiary of the
Settlenment Agreenent. W reverse the district court on this
i ssue.

VI . CONCLUSI ON

For the foregoing reasons, the district court’s decision is
AFFI RVED in part and REVERSED in part, and the case is REMANDED
to the district court and thence to the bankruptcy court for a
determ nation of the exact amount of the allowable claimto
of fset the recovery to Sout hmark. Each party shall bear its own

costs.
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