UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11308

Robert C. Bal |l ew,

Pl ai ntiff-Appellant,
vVer sus
United States Departnent of Justice and

Uni ted States Coast CGuard,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
Cvil Docket #4:99-CV-406-Y

Decenber 15, 2000
Before JOLLY, JONES, and SMTH, G rcuit Judges.

EDI TH H JONES, Circuit Judge:”

Robert C. Ballew (“Ballew’) appeals from the district

court’s grant of a notion to dismss for failure to state a claim

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



on his Federal Rule of G vil Procedure 60(b) independent equitable
action for relief froma final judgnent. Because Ballew did not
plead the sort of “grave mscarriage of justice” required to
sustain a Rule 60(b) independent equitable action for relief from
a final judgnent, we now affirmthe district court’s dismssal of
his claim

In 1988 Ballew filed a qui taml awsuit under the Federal
Fal se C ai ns Act agai nst his then-enpl oyer, Aerospatial e Helicopter
Corporation (“AHC’) and the Textron Lycomng D vision of AVCO
Corporation (“AVCO'). These two defense contractors were engaged
in the production and nmaintenance of the HH65-A “Dol phin”
heli copter for the Coast Guard. Ballew s qui tam action reveal ed
that the engines nmade by AVCO for use in the AHC manufactured
hel i copter were defective. As relator of an action brought on
behal f of the governnent, Ballewwas entitled to receive a share of
any recovery obtai ned by the governnent. The Departnent of Justice
ultimately intervened in Ballew s qui tam action and settled the
case on July 10, 1990.

As part of the settlenent, the Governnent agreed to give
Ballew, in his capacity as relator, a 15% share of the cash
recovery, or a total payment of $2,685,861.90. In return for this
| arge cash paynent, Ballew consented to the dism ssal of his qui
tam | awsuit agai nst AVCO and AHC. The district court approved the

proposed settl enent, stating that “the Settl enment Agreenent bet ween



the Parties provides fair, adequate and reasonabl e resol ution of
this case under all the circunstances.”

Bal |l ew received his nearly $2.7 mllion payment shortly
after the July 10, 1990 settl enent was reached, and the matter was
consi dered cl osed. However in June 1999, nearly nine years |ater,
Ball ewreturned to federal court, asserting that he received a sum
far below that to which he was entitl ed.

In the instant case, Ballew asserts that the Governnent
fraudulently concealed critical elenents of the settlenent
agreenent with AVCO and AHC, disguising the fact that the
CGovernnent actually received sone $327,940,130 in valuable
consideration. Ballew therefore contends that he is entitled to
15% of $327, 940, 130, rather than the 15% of $17.9 mllion that he
actual ly received.

Ballew arrived at this nuch |arger settlenent figure
based on several docunents he obtained via the Freedom of
| nformation Act between 1996 and 1998. Ballew clains that the qu
tam settlenent to which he agreed in 1990 failed to give himhis
15% cut of (1) the new engi ne mai ntenance (“Power by the Hour”)
contract entered into between AVCO and the Governnent as part of
the settlenent and (2) the settlenent of certain admnistrative
cl ai mrs between t he Coast Guard and AHC, which settl ed several weeks

after his own underlying qui tam action



The district court granted the Governnent’s notion to
dism ss Ball ew s Rul e 60(b) i ndependent action for failure to state
aclaim The district court ruled that Ballew had failed to pl ead
the sort of “grave mscarriage of justice” required to sustain an
i ndependent equitable action under the *“Savings O ause” of Rule
60(b) and that any notion allowed under Rule 60(b) was untinely.
Bal | ew now appeal s the dism ssal of his Rule 60(b) claim

This Court’s review of the district court’s grant of the

Governnent’s notion to dismss for failure to state a claimis de

novo. Holt Cvic Cub v. City of Tuscaloosa, 439 U S. 60, 66

(1978); Fontana v. Barham 707 F.2d 221, 227 (5th Cr. 1983). The

Governnent has argued that we should review the district court’s
decision in this case for abuse of discretion. The Governnent’s
argunent is premsed on the rule that dismssal of Rule 60(b)
nmoti ons seeking relief fromfinal judgnent is subject only to abuse
of discretion review. The Governnent’s argunent is correct as far
as it goes: Rule 60(b)(1)-(6) notions are directed to the sound

di scretion of the district court. See e.qg. Behringer v. Johnson,

75 F.3d 189, 190 (5th Gr. 1996), cert. denied 516 U S 1182

(1996); Bertrand v. Sullivan, 976 F.2d 977, 980 (5th Gr. 1992).
However, the instant action does not concern a Rule 60(b) notion
but rather an i ndependent action pursuant to the “Savi ng C ause” of
Rul e 60(b). See 11 Charles Alan Wight & Arthur R M|l er, Federal

Practice and Proceedure § 2868 (2d ed. 1986). An action pursuant




to the “Saving Cause” is a free-standing claimin equity, not a
mere notion, and is thus subject to de novo revi ew on appeal when
di sm ssed pursuant to Federal Rule of Cvil Procedure 12(b)(6).

The “Saving O ause” reads in relevant part that “[t]his
rule does not |imt the power of a court to entertain an
i ndependent actionto relieve a party froma judgnent [or] order.”
Fed. R Cv. Pro. 60(b). This independent action sounds in equity
and is subject to the standard equitable defenses, including
| aches.

The Suprenme Court has recently underscored the special
nature of the Rul e 60(b) i ndependent equitable action as a neans of
relief from a judgnent, concluding that the renedy is avail able
only where there has been “grave m scarriage of justice.” United

States v. Beggerly, 524 U. S. 38, 46, 118 S. (. 1862, 1868 (1998).

The Suprene Court enphasized that the | evel of fraud or m sconduct
necessary to sustain an independent action under the “Saving
Cl ause” of Rule 60(b) must be several notches of severity above
that required for a 60(b)(3) notion:

If relief may be obtained through an i ndependent action
in a case such as this, where the nost that my be
charged against the governnent is a failure to furnish
rel evant information that would at best form the basis
for a Rule 60(b)(3) notion, the strict 1-year tine limt
on such notions would be set at naught. | ndependent
actions nmust, if Rule 60(b) is to be interpreted as a
coherent whole, be reserved for those cases of
“Injustices which, in certain instances, are deened
sufficiently gross to denmand a departure” from rigid
adherence to the doctrine of res judicata.



Beggerly, 524 U S. at 46, 118 S.C. at 1867 (quoting

Hazel -Atlas G ass Co. v. Hartford- Empire Co., 322 U. S. 238, 244,

64 S.Ct 997, 1000 (1944)).! Thus, the bar has been set high for
Ballew s Rule 60(b) independent action: it nust work a “grave
m scarriage of justice” to allowthe settlenent in the original qu
tam action to stand.

In his attenpt show the requisite “grave m scarriage of
justice” Ballew focuses on the failure of the governnent to give
hi ma share, in his capacity as relator, of the estimted val ue of
the later-settled “Power by the Hour” maintenance contract or of
the resolution of the admnistrative clains between AHC and the
Coast Cuard. Ballews brief inplies that this exclusion was
notivated by malice, m srepresentations and fraudul ent conceal nent
on the part of the Departnent of Justice and/or the Coast Cuard;
but the qui tam award that he did receive was, at the tine, the
| ar gest - ever. It is also undisputed that he was aware of the
governnent’s negoti ations over the Power by the Hour contract at
the time of the settlenent, and he was vigorously represented by

counsel during settlenent negotiations. Put together, these

1 As Beggerly suggests, Rule 60(b)(3) would be directly applicable to

Ballew s alleged situation, pernmtting relief “from a final judgnment . . .
[ because of] fraud . . . misrepresentation, or other misconduct of an adverse
party,” but by waiting over nine years to assert that the Governnent comitted
fraud in entering into the underlying qui tamsettlenent, Ballewlost the option
of bringing a 60(b)(3) nmotion. Simlarly, to the extent Ballew s allegations
m ght have supported relief based on Rule 60(b)(1) (“mstake, inadvertence,
surprise, or excusable neglect”), or Rule 60(b)(2) (newy discovered evidence),
they are also tinme-barred.



circunstances do not rise to the level of a grave m scarriage of
justice even if the governnent was not fully forthcom ng to Ball ew.

Ball ew al so attenpts to satisfy the grave m scarri age of
justice standard by claimng that he is the victimof fraud by the
Governnent, which allegedly nmade m srepresentations and wthheld
information during the settlenent negotiations in 1990. Accepting
these allegations as true, Ballew has still not made out a claim
there has been the sort grave m scarriage of justice contenplated
by the Suprenme Court. Even prior to Beqggerly it was established
that “fraud cognizable to maintain an untinely independent attack
upon a valid and final judgnment has | ong been regarded as requiring

nmore than common law fraud.” Geo. P. Reintjes Co. v. Riley Stoker

Corp., 71 F.3d 44, 48 (1st Cr. 1995). Beqgerly itself held that
the failure of the Governnent to “thoroughly search its records and
make full disclosure to the Court” was insufficient to sustain a
Rul e 60(b) i ndependent action. Beggerly, 524 U. S. at 47, 118 S. C
1868.

Ball ew s only other argunent that there has been a grave
injustice is bound up with his assertion that “fraud on the court”
was conmtted by the Governnent. Fraud on the court, if
established, constitutes a grave mscarriage of justice and may
serve as the foundation of a Rul e 60(b) independent action. Rozier

v. Ford Motor Conpany, 573 F.2d 1332, 1338 (5th Cr. 1978). But

the standard for fraud on the court is demanding: “Generally

speaki ng, only the nost egregi ous m sconduct, such as bribery of a

7



judge or nenbers of a jury, or the fabrication of evidence by a
party in which an attorney is inplicated, will constitute a fraud

on the court.” |d. at 1338 (citing to Hazel-Atlas G ass Co. V.

Hartford-Enpire Co., 322 U S 238, 64 S.C. 997 (1944)). Less

egregi ous m sconduct, such as nondi sclosure to the court of facts
allegedly pertinent to the matter before it, will not ordinarily
rise to the level of fraud on the court. 1d. at 1338 (citing to

Kupferman v. Consolidated Research & Mg. Co., 459 F.2d 1072 (2nd

Cr. 1972)). Were the wong is only between the parties and there
has been no direct assault on the integrity of the judicial process
itself, the federal courts have refused to invoke the doctrine of
fraud on the court. See 11 Charles Alan Wight & Arthur R M1 ler,

Federal Practice and Procedure 8§ 2870 at 416 (2d. ed. 1987).

St ated anot her way, fraud on the court requires a “schene by which
the integrity of the judicial process has been fraudulently
subverted by a deliberately planned schene in a manner involving

‘far nore than an injury to a single litigant.’ Addi ngton V.

Farner’s Elevator Mitual Insurance, 650 F.2d 663, 668 (5th Cr.

1981) (quoting Hazel-Atlas dass, 322 U S. 238, 245-46, 64 S. C

997, 1002 (1944)).

Bal | ew asserts that the fraud on the court in the instant
case occurred when “the DQJ attorneys conspired with the USCG (and
the defendants in the underlying Qui Tam) to mslead the court as
to the true nature, extent and value of the underlying Qui Tam
settl enent proceeds.” Taking all of these assertions as true

8
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Bal |l ew has only established that the Governnent conmtted fraud
against himas an individual. Ballew has shown injury to hinself
in his capacity as a “single litigant” but this alone is not
sufficient to constitute fraud on the court. Ballew has failed to
all ege an attack on the integrity of the judicial process itself.
By failing to plead fraud on the court, Ballew has thereby failed
to assert that a grave m scarriage of justice exists.

Ballew has failed to plead any grave m scarriage of
justice. In the absence of a grave m scarriage of justice, a Rule
60(b) 1ndependent action can not be sustained. The district
court’s dismssal of Ballew s action for failure to state a claim

i s therefore AFFI RVED



