IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11240

UNI TED STATES OF AMERI CA

Pl aintiff-Appellee
V.
M CHELLE D MCKAMEY

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas, Dall as
USDC No. 3:99-CR-35-6

COct ober 6, 2000
Bef ore KING Chief Judge, and CUDAHY" and WENER, Circuit Judges.
PER CURI AM **

Def endant - Appel | ant M chell e D. McKaney appeal s her
conviction under 18 U.S.C. § 371 for conspiracy to violate 18
US C 8 1033(b)(1)(A), which provides that “[w] hoever (A) acting
as, or being an officer, director, agent, or enployee of, any

person engaged in the business of insurance whose activities

“Circuit Judge of the Seventh Circuit, sitting by
desi gnati on.

“Pursuant to 5THCQR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



affect interstate commerce, . . . wllfully enbezzles, abstracts,
purloins, or msappropriates any of the noneys, funds, prem uns,
credits, or other property of such person so engaged” is subject
to crimnal prosecution. 18 U.S.C. 8§ 1033(b)(1)(A) (2000).
McKanmey, along with several co-defendants, entered into a “Joint
Stipulation of Facts” with the governnent, waived her right to a
jury trial, and requested the district court to accept the
stipulated facts as the evidence in the case and to find her not
guilty or guilty of the charged offense based on a witten
conclusion of law. The only issue before the district court was
whet her the stipulated facts constituted a violation of the
charged offense as a matter of law. The district court found
McKanmey guilty, and McKaney tinely appeal ed.

McKamey contends that the district court erred as a matter
of law when it determ ned that she conspired as alleged in the
indictnment. She clains that her intent to blackmail her alleged
co-conspirators conpels the conclusion that there was no “neeting
of the m nds” between her and her co-conspirators to further the
conspiracy that the co-conspirators were involved in. The
agreenent contenplated by 8 371 “nust have been nmade prior to or

during the consunmation of the substantive crine,” United States

v. Bankston, 603 F.2d 528, 531 (5th Gr. 1979), and can be

established by circunstantial evidence. “‘Wuere the
circunstances are such as to warrant a jury in finding that the
conspirators had a unity of purpose or a common design and
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under standi ng, or a neeting of mnds in an unlawful arrangenent,
the conclusion that a conspiracy is established is justified.’”

United States v. Hopkins, 916 F.2d 207, 212 (5th Gr. 1990)

(citation omtted). MKaney contends that her effort to

bl ackmai | the co-conspirators conpels the concl usion that she

| acked a unity of purpose or a common desi gn and understandi ng or

a neeting of mnds to advance the objectives of the conspiracy.
McKanmey relies heavily on the opinion of the Court of

Appeal s for the Eleventh Grcuit in United States v. Toler, 144

F.3d 1423 (11th Gr. 1998). But the very respect in which that
case is different fromthis one undercuts MKaney’'s argunent. In
Toler, a defendant was convicted of conspiracy to possess and

di stribute crack cocai ne after she demanded $500 from her ex-
boyfriend in exchange for the return of the crack cocai ne that he
| eft at her house. See id. at 1431. The Eleventh CGrcuit
reversed the conviction and reasoned that, although the
defendant’ s action “m ght support a conviction for crim nal

bl ackmai |, unl awf ul possession of drugs, or another crim nal

act,” it did not show beyond a reasonabl e doubt that she agreed
to join a conspiracy. See id. at 1433.

As the governnment points out, MKaney' s argunent about the
simlarity between this case and Toler would be stronger if
McKanmey had started bl ackmailing her alleged co-conspirators
after they deposited the check payable to Rebecca Hof f man because

McKamey m ght have nore plausibly argued that she did not share
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their purpose of defrauding the insurance conpany. |Instead, she
insisted that the fraudul ent check be given to Hof fman for
deposit in Hoffrman’s bank account. Demanding that the fraudul ent
check be deposited and that all the proceeds be given to her was
not at odds with the conspiracy; indeed, it depended on the
advancenent of the conspiracy to provide her wwth the proceeds of
the check. The evidence was legally sufficient to convict MKaney
of conspiracy.

McKanmey’ s judgnent of conviction and sentence are AFFI RVED



