UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-11194

YOLANDA N BROWN,
Pl ai ntiff-Appellee,

VERSUS

RI O PETROLEUM | NC, ET AL
Def endant s
RI O PETROLEUM | NC, JOHN WALKER, JR

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Northern District of Texas

(2:97-CV-440)
April 12, 2001
Before DUHE and PARKER, Circuit Judges and LINDSAY, District

Judge. ”
PER CURI AM ™

"District Judge of the Northern District of Texas, sitting by
desi gnati on.

""Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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Def endants Ri o Petrol eum |Inc. and John Wl ker, Jr. appeal the
the district court’s denial of Defendants’ notions for judgnent as
a matter of law, for newtrial and for remttitur, as well as the
damages awarded by the jury to Plaintiff Yolanda N. Brown. e
affirm

|. FACTS AND PROCEDURAL HI STORY

Brown was enployed by Rio Petroleum from January 1992, to
Septenber 1996, to performreceptionist and clerical duties. RO
Petroleumis a small conpany in Amarillo, Texas, engaged in the
busi ness of exploration, production, and sale of oil and natural
gas. Brown was the only African-Anerican in an office staff of
nine (and later in Brown’ s tenure, ten) enpl oyees. Brown received
raises and incentive bonuses, participated in conpany social
functions, and enjoyed good rel ations with her supervisors and co-
wor kers at the beginning of her enploynent.

Over time, her clerical job duties were assigned to other
enpl oyees and she was reassigned to perform janitorial and yard
mai nt enance tasks. She also suffered hum|liations including having
mai | repeatedly dropped on her froma second fl oor bal cony, being
questi oned about her and her children’s participation in Juneteenth
and Martin Luther King, Jr. Day cel ebrations, and being referred to

at work as “our little Black nanny.”!

'Ri o Petrol eum argues that the comments about Brown’s choice to

celebrate certain holidays and the label “little Black nanny”
shoul d not be wei ghed as evi dence of racial bias because they were
“stray remarks.” A reasonable jury may have concluded that the
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Brown was given awitten separation notice in Septenber 1996
signed by Rio Petroleum Vice President Carol Pierce that stated:

In your four years of enploynent with Rio, we
have endeavored to have you perform various
t asks. However, ot her than arranging
bi rt hday/ party celebrations and attending
receptionist activities during conference
nmeetings, you failed to successfully perform
and master tasks given you. These inabilities
resulted in the transference of work and
responsibilities to others. Recall that |
have had several conversations with you in the
past regarding your job performance, and |
have seen no inprovenent. Therefore, we nust
term nate your enpl oynment effective
i mredi ately.

Brown brought suit pursuant to Title VII of the Cvil Rights
Act of 1964, as anended, 42 U . S.C. 8§ 2000e (1994), alleging that
Ri o Petroleum discrimnated against her on the basis of race and
sex. Brown also asserted causes of action against R o Petrol eum
President Barrett Pierce for sexual harassnment and intentional

infliction of enotional distress, and against Rio Petrol eum Vice

remar ks concerning the celebrations indicated racial aninms and
that the speakers (Wal ker and Barrett Pierce) exerted influence
over the decisionmaker, Carol Pierce. The remarks were therefore
circunstantial evidence of racial discrimnation by R o Petrol eum
which the jury could consider. See generally Russell v. MKinney
Hosp. Venture, 235 F.3d 219, 2000 W. 1785541 at *5-6 (5th Cir.
2000) (expl ai ni ng that Reeves v. Sanderson Pl unbi ng Products, Inc.,
120 S. C. 2097 (2000) nodified Fifth Crcuit stray remark
jurisprudence so that remarks which evidence di scrimnatory ani nmus
made by a speaker who has |leverage or influence over the
deci sionmaker may be considered circunstantial evidence of
di scrimnation by an enpl oyer). On the other hand, the “little
Bl ack nanny” | abel was coi ned by a co-worker who did not exert such
influence at Rio Petroleum W therefore agree that a co-worker’s
reference to Brown as a little Black nanny was a stray renmark

which did not evidence bias on the part of R o Petroleum
deci si onmakers.



Presi dent John Wal ker, Jr. for assault and battery.

The case was tried to a jury. At the close of Brown’s case-
in-chief, the district court granted judgnent as a nmatter of lawto
Defendants on all clainms except Brown’s allegation that she had
been subjected to disparate treatnent on account of race wth
regard to conditions of enploynent other than pay and the
all egation that Wal ker had commtted assault and battery agai nst
her by dropping mail on her. The jury returned a verdict in
Brown’s favor on the two remaining clains and awarded her $60, 000
for mental anguish on her disparate treatnent claim as well as
$15, 000 for mental angui sh and $25, 000 i n exenpl ary damages on the
assault and battery cl ai magai nst Wal ker. Defendants filed notions
for judgnment as a matter of law or for new trial on Brown’s
remai ning clainms, which the district court denied. The district
court granted in part and denied in part Defendants’ notion for
remttitur, reducing the jury verdict against the conpany to
$50, 000, the applicable statutory cap.

1. ANALYSI S
A. Standard of review

Rio Petroleum appeals the district court’s denial of its
motion for judgnent as a matter of law, in which it alleged that
the trial evidence was not sufficient to support a verdict for
Brown on her disparate treatnment claim W review that denial de

novo, Sharp v. Gty of Houston, 164 F.3d 923, 928 (5th Cr. 1999),



considering all of the evidence in the record. Reeves v. Sanderson
Pl umbing Prods., Inc., 530 U. S 133, 120 S. C. 2097, 2110 (2000).
W view the evidence and all reasonable inferences in favor of the
non- novant ; if reasonable persons could differ in their
interpretation of the evidence, the notion should be denied. 1d.
Only if the facts and reasonable inferences are such that
reasonabl e jurors could not reach a contrary verdict may the court
properly grant such notion. 1d.

Rio Petrol eum noved, in the alternative, for new trial which
the district court also denied. W affirmthat denial unless the
district court abused its discretion in refusing to find that the
verdi ct is against the great weight of the evidence. Witehead v.
Food Max of Mss., Inc., 163 F.3d 265, 269 (5th Cr. 1998).

Ri o Petrol eumal so conpl ai ns that, although the district court
granted its notion for remttitur, it erredinfailingtoremt the
damages awarded by the jury to a nomnal sum W review the
district court’s order of remttitur for abuse of discretion. See
Denton v. Mrgan, 136 F.3d 1038, 1046 (5th Cr. 1998).

B. Disparate Treatnent C aim

Brown alleged, and the jury found, that R o Petroleum
intentionally discrimnated agai nst her because of her race in the
conditions of her enploynent. The district court instructed the
jury that Brown “nust prove that Ri o Petrol eum consi dered her race

as a notivating factor in nmaking one or nore decisions concerning



the conditions of her enploynent.” The conditions of enploynent
which Brown alleged arose fromintentional racial discrimnation
i ncluded the assignnment of job duties, a reprimand for nmaking
personal phone calls, and failure to expeditiously file a worker’s
conpensation cl aim

Brown had the burden of proving all the elenents of a prim
facie case of discrimnation. The district court instructed the
jury that Brown nust prove:

1. That she was denied or deprived of conditions of

enpl oynent ;

2. That she was qualified to receive or retain the

condi ti ons of enploynent denied; and

3. That the conditions of enpl oynent she was deni ed were

instead given to other simlarly situated enpl oyees who

were not nenbers of her protected class (African-

Anerican); and

4. That Plaintiff’s race was a notivating factor in the

decision to deny her the conditions of enploynent.
See St. Mary’'s Honor Center v. Hi cks, 509 U S. 502, 515 (1993).

Ri o Petrol eum argues on appeal that Brown’s evidence did not
establish a prima faci e case of disparate treatnent concerning the
delay in filing her worker’s conpensation claim That clai marose
froman on-the-job injury Brown sustained in 1995 when she was
i nvol ved i n an autonobil e accident while running an errand for R0
Pet r ol eum Brown testified that she reported the injury to her
supervi sors, who advi sed her to contact the auto i nsurance conpany
rather than filing a workers’ conpensation claim Brown raised the

i ssue again in Septenber 1996, during her termnation interview,

after which the claimwas pronptly filed. R o Petrol eumpoints out



that the record contains no evidence that Brown's worker’s
conpensation claimwas treated differently than clains by simlarly
situated non-mnority co-workers. The trial testinony established
only that worker’s conpensation clains by injured “punpers” were
generally prepared and filed within a day. The punpers were not
office workers and therefore not simlarly situated to Brown.
Further, there was no evidence identifying the race of any injured
punper. The record supports R o Petroleunis contentions on both
counts. That is, Brown did not proffer evidence that the punpers
were simlarly situated — in fact, there is undisputed evidence
that they were not simlarly situated — nor that they were not
African- Aneri cans.

Rio Petroleum next argues that Brown’s claim regarding
personal use of the phone did not involve actionabl e conduct on the
part of R o Petrol eum Brown testified that, while other non-
African- Anerican clerical personnel were allowed personal phone
calls at work, she was singled out to be chastised for persona
phone use. Ri o Petrol eum contends that when Brown’s supervisor
counsel ed her about excessive personal phone wuse during a
performance evaluation, it was not an enploynent action rising to
the level of Title VII scrutiny. Simlarly, R o Petroleum argues
that there was no evidence that the reassignnent of job duties
resulted in any “detrinment” to Brown’s job and therefore was not an
acti onabl e enpl oynent deci si on.

W nust first decide if Brown’s allegations anmount to



discrimnation with respect to the conditions of her enpl oynent, as
that term is used in 42 US C 8§ 2000e-2(a)(l). Appel l ant”’ s
contention that Brown’s clains do not raise viable clains of
discrimnation wunder Title WVII is bottomed on |anguage and
reasoning from cases involving retaliation clainm under 8 2000e-
3(a). Inthat context, we have held that Title VI| was designed to
address ultinmate enploynent decisions, not to address every
deci si on nade by enpl oyers that arguably m ght have sone tangenti al
ef fect upon those ultinmate decisions. See, e.g., Dollis v. Rubin,
77 F.3d 777, 781-82 (5th Cr. 1995). W nentioned as exanpl es of
ul ti mate enpl oynent deci sions hiring, granting | eave, discharging,
pronoti ng, and conpensati ng an enpl oyee. 1d. Appellant’s argunent
in this regard fails because the retaliation jurisprudence they
rely onis not on point; this appeal does not concern aretaliation
claim Rather, Brown prevailed at trial on her allegation that the
conditions of her enploynent had been discrimnatorily altered.
Brown contends, and R o Petrol eum conceded at oral argunent, that
Title VII makes it unlawful to discrimnate against an individual
wth regard to the conditions of enploynent whether or not an
enpl oyer has nmade an ultinmate enpl oynent decision on the basis of
race. Verbal intimdation, ridicule, and insults may al one be
sufficiently severe or pervasive to alter the conditions of
enpl oynent and violate Title VII. See DeAngelis v. El Paso Muin.

Police Oficers Ass’'n, 51 F.3d 591, 593 (5th Gr. 1995), citing



Harris v. Forklift Systens, Inc., 510 U S. 17, 22 (1993). Brown’s
all egations that her job duties were reassigned in a discrimnatory
manner and that she was denied the sane use of the tel ephone for
personal calls allowed to non-African-Anmerican enpl oyees, taken as
a whole, state a viable Title VII claim of discrimnation wth
regard to the conditions of her enploynent. See Burlington
I ndustries, Inc. v. Ellerth, 524 U S. 742, 761 (1998) (hol di ng t hat
aTitle VII claimnt can prove her claimby establishing a tangible
enpl oynent action, that is, an enpl oynent acti on which “constitutes
a significant change in enpl oynent stauts, such as hiring, firing,
failing to pronote, reassignment with significantly different
responsibilities, or a decision causing a significant change in
benefits.”(enphsis added))

Next we nust determ ne whether the district court erred in
concluding that Brown established a prima facie case of
discrimnation. Specifically, Rio Petroleumcontends that thereis
no evidence from which the jury could conclude that Brown was
qualified to performthe job duties that were reassigned to other
enpl oyees. W address this issue along with R o Petroleunis
parallel argunment: its proffered non-discrimnatory reason for
reassigning Brown’s job duties is that Brown was “not adequately
performng her job duties.”

First, R o Petroleum transferred the responsibility of

conpleting the Texas Railroad Conmm ssion reports to a Caucasi an



enpl oyee hired after Brown. Brown prepared and filed the reports
for approximately two years fromthe tine she was initially hired.
In an effort to establish that Brown was not qualified to perform
that part of her job, R o Petroleumrelied on evidence that Brown
made errors on ni neteen of the reports that she prepared. However,
t he evidence did not show that the errors were serious or that, in
order to be qualified for the job, one nust produce error-free
reports. Brown’s training consisted only of a supervisor show ng
her howto do the reports for the first two or three nonths. Based
on her supervisors’ explicit assessnent that she was satisfactorily
performng this function, R o Petroleumgave her a raise of $50.00
a nonth and additional responsibility. Over tinme, as she mastered
her assigned tasks, Ri o Petrol eumadded responsibility for division
orders, geology files, and sone accounting functions. Viewing this
evidence in the light nost favorable to Brown, a rational jury
could have <concluded that Brown was qualified for these
assignnents, given that Rio Petroleum rather than disciplining
her, providing her with additional training or indicating in any
way that the quality of her work was unsatisfactory, continued to
add to her job responsibilities.

In addition to transferring the Railroad Conm ssion reports,
Brown’s responsibility for the land and well files was reassi gned
to a subsequently hired Caucasian clerical worker. Brown’ s phone
duties were decreased, but not elimnated, when R o Petrol eum

installed an autonmated phone system In place of these various
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duties, Brown was required to water trees, even though there was a
sprinkler systemin place. She was required to sweep and cl ean the
basenent and wash the w ndows, although R o Petroleum had a
janitorial service. She was also given the responsibility of
caring for an infant when Ri o Petroleum gave one of its other
clerical workers permssion to bring her baby to work. As a part
of the transferred duties, R o Petrol eumnoved Brown’ s workstation
fromthe front reception area to a desk faced toward the wall in
the corner of the file room wth no phone or typewiter. She was
told that she had continued responsibility for receptioni st duties.
When she heard t he phone ring, she had to get up and go to anot her
enpl oyee’s desk to answer it. When visitors arrived, she was
sumoned to the front to greet them and take care of any rel ated
receptionist duties.

Ri o Petrol eumcites evidence that Brown nade errors in filing,
in a bank deposit, in taking down phone nessages and in
distributing incomng faxes for the proposition that she was not
qualified for the responsibilities that were transferred to ot her
enpl oyees. While Brown did not deny naking sone errors, there is
no evidence that R o Petrol eum considered Brown unqualified for
receptionist duties. Indeed, R o Petrol eum even acknow edged in
her termnation letter that she perfornmed that job satisfactorily.
Finally, the jury was free to disbelieve Rio Petrol eunis contention
that the files were transferred because they were “a ness.”

Based on the foregoing, we conclude that the record contai ned
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sufficient evidence to support the jury verdict for Brown on her
clains of disparate treatnent on the basis of reassigned job
duti es. Brown was the only African-Anmerican enployee in Rio
Petroleunms office and the only one subjected to the deneaning
enpl oynent conditions described at trial. Moreover, a jury was
free toreject Rio Petroleunis contention that Brown was sinply an
i nconpet ent enpl oyee, particularly in Iight of evidence that she
was gi ven rai ses and additional duties during the early days of her
enpl oynent after her supervisor concl uded that she had nastered her
original responsibilities. Therefore a reasonable jury could have
concluded that race was a cause for Rio Petroleunis treatnent of
Brown. In sum the evidence was sufficient to establish Brown’s
prima facie case and to rebut R o Petroleumis proffered non-
discrimnatory reasons for its decisions. Reeves, 530 U. S. 923
(2000). Therefore, the district court did not err in denying R o
Petrol eumi s notion for judgnent as a matter of |aw
C. Challenge to the Amount of Damages Awarded by the Jury

Rio Petroleum and Wal ker? contend that the district court
abused its discretioninfailingtoremt the jury award of damages
to a nom nal anount.

Ri o Petrol eum conplains that the district court incorrectly
stated inits remttitur order that “[trial] testinony established

t hat Appel | ee was subjected to an of fensive act of a sexual nature

2On appeal, Wl ker contests the damages awarded, but not his
liability on Brown’s assault and battery claim
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by Defendant Barrett W Pierce, then President of R o Petrol eum

I nc. Ri o Petrol eum argues that they chose to | eave the evidence
of Pierce’s msconduct wunchallenged after the district court
granted judgnent as a matter of |aw on Brown’s sexual harassnent
cl ai m because that was the only claimto which it was rel evant.
The record does not support R o Petroleunms argunent. Br own
specifically testified that Pierce singled her out for unwel cone
sexual advances because she was African-Anmerican and that he did
not subject her Caucasi an co-workers to the sane treatnent because
he believed that African-Anerican fenmales are “prostitutes” or
“easy.” Therefore, the district court did not err in crediting the
uncontradi ct ed evi dence of Pierce’s race-based sexual m sconduct in
evaluating the record for purposes of remttitur.

Rio Petroleum and Walker next <contend that there is
insufficient evidence to support the jury's award of damages to
Brown for enotional distress because she did not show a sufficient
causal connection between the statutory violation and the alleged
injury. See CGore v. Turner, 563 F.2d 159, 164 (5th Cr. 1977).
Further, defendants contend that the evidence did not show the
specific nature and extent of the enotional harm caused by the
violation. See Carey v. Piphus, 435 U S. 247, 255-56 (1978).

I n proving nental damages a cl ai mant’ s testinony al one may not
be sufficient to support anything nore than a nom nal damage awar d.
Brady v. Fort Bend County, 145 F.3d 691, 718 (5th Cr. 1998).
Corroborating testinony or nedi cal or psychol ogi cal evi dence may be
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necessary to neet the specificity requirenents for establishing
enotional distress danmages. | d. “Enotional harm may manifest
itself, for exanpl e, as sl eepl essness, anxiety, stress, depression,
marital strain,® humliation, enotional distress, |oss of self
esteem excessive fatigue, or a nervous breakdown.” Id. “Physical
mani festations of enotional harm may consist of ulcers,
gastroi ntestinal disorders, hair | oss or headaches.” |1d. Brown’s
testinony included her subjective enotional responses to the
various incidents, as well as a description of her inability to
trust or have any kind of intimacy with any nen as a result of her
or deal . She testified that she took classes to deal wth the
stress. Brown’s two grown daughters also testified, corroborating
and expanding the evidence that Brown’s work at Ri o Petrol eum
resulted in stress, weight loss, graying hair and anxiety. I n
addition, the jury was abl e to observe Brown when she broke down on
the witness stand while testifying about the mail-drop assaults.
Brown testified that Wal ker would call out to her from an upper
bal cony, and when she | ooked up, he would throw the nmail down on

her, calling out “air mail,” laughing and hitting her in the face.
This activity continued, even after she specifically asked himto
st op. She testified that it was degrading, especially on the

occasions when he did it in front of strangers or in front of her

SBrown’s marriage ended in divorce during her enploynent at Rio
Pet r ol eum However, because she did not attribute her marita
stress to her problenms at work, we do not consider that in
determ ning the sufficiency of the evidence on danages.
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daughter. W conclude that the evidence in this record supports
the jury’'s award of conpensatory and punitive danages based on Rio
Petroleunmis intentional discrimnation in violation of Title VII
and the assault and battery by Wl ker.
CONCLUSI ON
Based on the foregoing, we affirmthe judgnent for Brown.

AFF| RMED.
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