IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11157
Summary Cal endar

ROGER DEAN TOLLEY
Petitioner - Appellant
V.
GARY L JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON

Respondent - Appell ee

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. USDC No. 4:98-CV-823-Y

 July 28, 2000
Before KING Chief Judge, and SM TH and PARKER, Circuit Judges.
PER CURI AM *
Roger Dean Tolley, Texas inmate # 440135, appeals the
dism ssal of his petition for habeas corpus relief filed pursuant
to 28 U S.C. 8§ 2254. The district court dismssed the petition

after it determned that Tolley's rel ease on nmandatory

supervi sion rendered his clains for habeas corpus relief noot.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The district court correctly noted that, once federal
jurisdiction has attached in the district court, it is not
defeated by the release of the petitioner prior to the conpletion

of the proceedings. Carafas v. lLavVallee, 391 U S 234, 238

(1968)). Tolley was incarcerated by reason of the parole
revocation at the tinme his petition was filed, which is all the
“in custody” provision of 8§ 2254 requires. Carafas, 391 U. S. at
238. Thus, despite his subsequent release frominprisonnent,
Tolley met the “in custody” requirenent of § 2254.

The district court also correctly noted that, even though
jurisdiction is not defeated when a prisoner is released on
parole, a released prisoner’s clains for habeas corpus relief my
be rendered noot by his release. The case-or-controversy
requi renent demands that “sone concrete and continuing injury
ot her than the now ended incarceration or parole -- sone
“col |l ateral consequence’ of the conviction -- must exist if the

suit is to be maintained.” Spencer v. Kemna, 118 S. C. 978, 983

(1998) (quoting Carafas, 391 U S. at 237-38)). The district
court failed, however, to observe that Tolley’ s mandatory
supervi sion, which is the equival ent of parole, has not ended.
The case-or-controversy requirenent denmands that “sone
concrete and continuing injury other than the now ended
incarceration or parole -- sone "collateral consequence’ of the
conviction -- nust exist if the suit is to be nmaintained.” 523

US 1, 7-8 (1998) (quoting Carafas, 391 U. S. at 237-38).
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The extension of Tolley’'s parole release date until June 23,
2007, is a consequence of his parole revocation, collateral if
not direct. Unlike the petitioner in Spencer, who had al ready
conpleted his parole when he filed his petition for habeas
corpus, Tolley remains under the restrictions of mandatory

r el ease. See id. at 6; cf. United States v. dark, 193 F. 3d

845, 847 (5th Cr. 1999) (defendant appealing extension of
supervi sed release failed to denonstrate “col |l ateral consequence”
because supervi sed rel ease had ended when he fil ed appeal).
Contrary to the magistrate judge s assessnent, it is not rel ease
fromhis termof re-incarceration, but release fromthe
restrictions of an extended mandatory rel ease that Toll ey seeks.
Thus, Tolley has alleged that he has an actual injury traceable
to the respondent’s purported wongful parole revocation which
can be redressed by a favorable judicial decision.

Accordingly, Tolley' s petition for habeas corpus relief is
not nmoot. The district court’s dism ssal is VACATED, and the

case is REMANDED to the district court for further proceedi ngs.



