IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-11049

HARRY PTASYNSKI ; W GRAY & CO

Pl ai ntiffs-Appel | ees- Cross- Appel | ant s,

ver sus

SHELL WESTERN E&P | NC, ET AL,

Def endant s,

SHELL WESTERN E&P I NC;, SHELL O L COMPANY; MOBIL O L CORP,

Def endant s- Appel | ant s- Cr oss- Appel | ees.

Appeals fromthe United States District Court
for the Northern District of Texas

February 13, 2002

Bef ore GARWOOD, PARKER, and DENNI'S, Circuit Judges.

GARWOOD, Circuit Judge:”

Def endant s- appel | ant s- cr oss- appel | ees Shel | Western E&P Inc., Shell

Gl Co. (collectively “Shell”) and Mobil G| Corp. (“Mbil”) appeal the

"Pursuant to 5TH CR R 47.5 the Court has determ ned that this

opi ni on shoul d not be published and i s not precedent except under the
[imted circunstances set forth in 5THAQR R 47.5.4.
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district court’s judgnent for plaintiffs-appell ees-cross-appellants
Harry Ptasynski (Ptasynski) and WL. Gay & Co. (“Gay”) astotheir
negl i gent m srepresentati on and decl aratory judgnent cl ai ns. Ptasynski
and G ay appeal the district court’s findingfor defendants astotheir
contract and negl i gence per se cl ai ns and al so conpl ai nthat the award
of prejudgnent interest tothemshoul d have been based on Col orado | aw.
W affirmin part and reverse in part.
Facts and Proceedi ngs Bel ow

Inthe 1970s, duetotherisingcosts of oil, petrol eumconpani es
began to i nvestigate t he use of carbon di oxide to increase oil out put
fromol der fields. They di scovered that when carbon di oxideis injected
under sufficient pressureintoanolder field (CO flooding), it mxes
with oil underground, dislodging it fromthe surroundi ng rock and
enhancing its recovery. This processis known astertiary or enhanced
oil recovery (EOR). G| fields in West Texas were consi dered prine
candi dates for EOR

The | ar gest carbon di oxi de fi el d capabl e of suppl yi ng t hese Wst
Texas fi el ds was t he McEl no Done area, | ocated i n Mont ezunma and Dol or es
counties, Col orado. As of 1981, the McEl no Done area was di vided i nto
seven small units. Together, Shell and Mobil Produci ng Texas & New
Mexi co I nc. (MPTN), a Mobi | subsi di ary, owned 87%of the total working
interest inthe MEl no Donme area. Shell and Mobil believed that the
abundant carbon di oxi de reserves of the McEl no Donme area could be

harvested nore efficiently if the area was operated as a single unit.



Thr oughout 1982, Shell and Mobil took stepstorealizetheir visionfor
the McEl no Donme area. A partnership called Cortez Pipeline Co. was
formed to construct, own and operate a 500 m | e pipeline that would
carry carbon di oxi de fromMEl no Done to fields in Wst Texas.! Shell
alsoenteredintoacontract with the Denver Unit in Wst Texas for the
sal e of a large volune of carbon dioxide.?

Finally, Shell filed an applicationwth the Colorado Gl & Gas
Comm ssion to operate the McEl no Done area as a single unit. MPTN
supported this application. The Comm ssion held public hearings on
Shel |’ s application on Qct ober 18-19, 1982. At the concl usi on of t hese
hearings, the Comm ssion prelimnarily approved Shell’s application, but
requi red Shell to obtainthe consent of 80%of the cost-bearing worki ng
i nterest owners and 80%of the non-cost bearing royalty interest owners.
Because Shell and MPTN col | ectively owned 87% of the total working
interest, thefirst requirenment was instantly satisfied. Prior tothe
hearing, Shell had obtained the prelimnary approval of the United
St ates M neral s Managenent Servi ce (MVB), whi ch owned 76%of t he tot al
royalty interest. Thus, Shell had only to obtai n consent of an addition

4%of thetotal royalty interest inorder to secure final approval from

1Shel | Cortez Pipeline Co., a Shell subsidiary, was a 50%part ner
in the Cortez Pipeline Co. Mobi|l Cortez Pipeline Co., a Mbbil
subsidiary, was a 37% part ner.

2The price of the carbon di oxi de under t he Denver Unit contract was
$. 90 per t housand cubi c feet (ncf), but the contract providedthis price
woul d fluctuate according to the price of oil. In addition, the
contract requiredthe Denver Unit operator to al soreinburse Shell for
t he cost of transporting the carbon di oxi de fromMEl no Done t o st
Texas.



t he Conm ssi on.

I n order to obtainsuch consent, Shell, on January 6, 1983, sent
a package of materials tothe royalty interest owners. The package
i ncluded: 1) abrochureentitled“AProgramfor Unit Qperations,” which
was designed to provide an overview of the project; 2) the Unit
Agreenent for the proposed McEl no Done Unit; and 3) aratificationform
by which theroyalty interest owners coul d mani fest their assent tothe
Unit Agreenent. The brochure contained, inter alia, informationinthe
form of questions and answers. Anong these were the foll ow ng:

“What is the price for CO?

The sal es price providedinthe contract with the Denver Unit

is 90¢ per thousand cubic feet as of 12/1/81. This price

w Il fluctuate up or down based on the price of West Texas

crude. Based on Decenber, 1982 oil prices, the sales price

i s about 85¢ per thousand cubic feet.

WIlIl theroyalty owners of interest inthis unit have to pay

for the pipeline, transportationor injectionof CO in Wst

Texas?

I\b. ”

Harry Ptasynski and Wlfred L. Gray® are i ndependent geol ogi sts
Wi th over forty years of experienceintheoil and gas industry. Inthe
1960s and 1970s, both acquired | eases i nthe MEl no Done ar ea—Pt asynski
fromt he federal governnment and Gray fromt he f ederal governnent and t he

state of Col orado. Each assigned his | ease to others but retai ned an

overridingroyaltyinterest. Eachreceived Shell’s package and si gned

SWilfredL. Gay later transferred hisinterestsintheleasesto
WL. Gay & Co., apartnership owed by Wlfred L. Gay and his wife.
WL. Gay & Co. is the naned plaintiff.
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and returnedtheratificationform Together, Ptasynski and G ay own
about 0. 05%of thetotal royaltyinterest in McElno Done. Utinmately,

Shel | obt ai ned t he consent of 92. 5%of thetotal royalty interest. As
aresult, the McEl no Done Unit becane effective on April 1, 1983, and
producti on of carbon di oxi de began i n Decenber 1983. Ptasynski and G ay
have been receiving royalties fromthis production since 1984. Such
royalties were based on the carbon dioxide s value before being
transportedto Wst Texas. Defendants generally determ nedthis val ue
by ineffect subtractingthe cost of transportation fromthe delivered
sales price. Plaintiffs clai mthey were not aware of thisuntil fell ow
royalty i nterest owner George Bailey filed his own | awsuit on March 11,

1997.

Plaintiffsfiledtheir conplaint on May 21, 1997. The gravanen of
the conplaint isthat, contrarytotherepresentationinthe brochure,
plaintiffs were, ineffect, charged for transporting the carbon di oxi de
to West Texas. The conpl aint all eges that defendants are i able for:
1) willfully filedfraudul ent tax docunents inviolationof 26 U.S.C.
8 7434; 2) fraud; 3) fraudulent concealnent; 4) negligent
m srepresentation; 5) civil conspiracy; 6) breach of contract; and 7)
negl i gence per se. The conpl ai nt al so sought a judicial declaration
that, inter alia, “as to all future production from the Unit,
[ def endant s] shal |l not be permttedto deduct any transportati on costs
fromthe royalty paynents nade to plaintiffs.”

Oiginally, the conpl ai nt naned only t he Shel | defendants. Mbbil



and Cortez Pi peline Co. were added i n February 1998, but the |l atter was
di sm ssed wi t hout prejudicein Septenber 1998. Eventual ly, the parties
filed cross-notions for sunmary judgnent. The net result was that
plaintiffs’ clai munder 26 U.S. C. § 7434 and their attenpt to assert a
substantive claim for fraudul ent conceal nent were dism ssed wth
prejudice.* Al other clains were bench tried on August 2, 3 and 9,
1999. The district court found for defendants on the fraud, civil
conspi racy, contract and negli gence per seclains and for plaintiffs on
t he negligent m srepresentati on and decl aratory judgnent clains. The
district court ordered Shell to pay Ptasynski $202,910.61 and G ay
$329, 029. 02, and Mbil to pay Ptasynski $118, 409.°

The def endant s appeal the district court’s judgnent for plaintiffs
as totheir negligent msrepresentati on and decl aratory j udgnent cl ai ns.
The plaintiffs appeal thedistrict court’s findingfor defendants as to
their contract and negligence per se clains and conplain that it
i nproperly applied Texas, instead of Colorado, law in awarding
prej udgnent interest.

Di scussi on

St andard of Revi ew

“The di strict court correctly observed that, in Texas, fraudul ent
concealnent in this context is not an i ndependent cause of action.
Rat her it serves to estop a def endant fromrel yi ng upon t he def ense of
limtations until the plaintiff discovers or could by reasonable
diligence have discovered the defendant’s fraud. See Conput er
Associ ates International v. Altai, 918 S. W2d 453, 456 (Tex. 1996). See
al so Rozell v. Kaye, 197 F. Supp. 733, 735 (S.D. Tex. 1961).

SGray has not asserted any cl ai ns agai nst Mbil.
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Only the cl ai ns di sposed of inthe benchtrial areat issueinthis
appeal . “The standard of reviewfor abenchtrial iswell established:
findings of fact are reviewed for clear error and | egal issues are
reviewed de novo.” Kona Technol ogy Corp. v. Southern Pacific
Transportation Co., 225 F.3d 595, 601 (5th G r. 2000).

1. Negligent M srepresentation

A Di scovery Rul e

The al | eged negligent m srepresentation (distribution of the
brochure) occurred in January 1983, over fourteen years before the
plaintiffsfiledtheir original conplaint. The statute of limtations
for negligent msrepresentationclainsistw years. HEC Exploration
Co. v. Neel, 982 S. W2d 881, 885 (Tex. 1998). The district court found
that Texas's discovery rule applies to clains of negligent
m srepresentation and that, because plaintiffs did not | earn howthe
def endant s were conputingtheir royalties until they becane aware of the
Bail ey | awsuit i n 1997, the di scovery rul e saved plaintiffs’ negligent
m srepresentation claim

It i s uncertainwhether Texas’ s di scovery rul e applies to negligent
m srepresentation clains. |n Kansa Rei nsurance Co. v. Congressi onal
Mort gage Cor p. of Texas, 20 F. 3d 1362, 1372 (5th Gir. 1994), this Court
hel d that Texas | aw precl udes application of the discovery rule to
cl ai ns of negligent m srepresentation. Since Kansa was deci ded, the
Texas Suprene Court has adopted a cat egori cal approach to application

of the di scovery rul e, but has not clarifiedwhether therule applies



to a clai mof negligent msrepresentation. HECI Exploration Co. v.
Neel , 982 S. W 2d 881, 886 (Tex. 1998). The test is whether the nature
of the injury renders it inherently undi scoverabl e and objectively
verifiable. Id. At | east one Texas court of appeal s has hel d that the
di scovery rule can apply to a negligent m srepresentation claim,
Mat t hi essen v. Schaefer, 27 S.W3d 25, 31 (Tex. App. 2000), while
anot her acknow edges t hat t hat questi on has not been settl ed, Davisv.
M nnesot a Li fe | nsurance Co., 2000 W. 795887 *4 n. 3 (Tex. App.-Austin,
2000) (unpublished). Thedistrict court did not acknow edge any of this
authority or discuss why it believedthe Texas Suprene Court woul d appl y
the discovery rule to clains of negligent m srepresentation.
However, even if the discovery rule applies to negligent
m srepresentation clai ns, accrual of the cause of actionis only del ayed
until the plaintiff knew, or in the exercise of reasonabl e diligence
shoul d have known, of the facts givingrisethereto. HEC, 982 S. W 2d
at 886. As nentioned, thedistrict court statedthat theplaintiffsdid
not actual |y di scover howtheir royalties were cal cul ated until 1997.
The district court did not address whether the plaintiffs, in the
exerci se of reasonable diligence, should have di scovered the facts
givingrisetotheir clains any earlier. However, remand for such a
finding is not necessary where, as wll be shown here, the record
denonstrates that plaintiffs’ negligent msrepresentation claimis
wi thout merit. Sone of the facts that showthe clainms | ack of nerit

al soindicatethat the plaintiffs shoul d have known howtheir royalties



wer e conputed years before 1997. W al so note that under the Texas
Suprenme Court’s recent deci sionin Wgner &Brown Ltd. v. Horwood, 585
S.W3d 372 (Tex. 2001), it is highly doubtful that plaintiffs’ injury
was i nherent|y undi scoverabl e as required for the di scovery rul e to be
appl i cabl e.

B. Merits

The el enent s of negligent msrepresentationare: 1) representati on
made by def endant i nthe course of his business or inatransactionin
whi ch he has a pecuniary interest; 2) the defendant supplies fal se
i nformati on regardi ng an exi sting fact for the gui dance of others in
t heir business; 3) the defendant di d not exerci se reasonabl e care or
conpet ence i n obtai ni ng or conmuni cating the i nformation; and 4) the
plaintiff suffered pecuniary loss by justifiably relying on the
representation. Federal Land Bank Ass’ n of Tyl er v. Sl oane, 825 S. W 2d
439, 442 (Tex. 1991). Defendants assert that the district court’s
conclusion that the second and fourth elenents were satisfied was
clearly erroneous.

1. Fal se I nformation

Def endant s contend t hat t he questi on and answer al | eged to be fal se
was, in fact, true. The question and answer at issue anpunts to a
representation that, under the proposed Unit Agreenent, the royalty
i nt erest owners woul d not have to pay for three things: 1) construction
of the pipeline; 2) transportation of carbon di oxi de t o Wst Texas; and

3) the use of the carbon di oxi de t o enhance oil recovery i n Wst Texas.



The di strict court heldthat by deducting “transportati on costs pri or
tocalculatingroyalty interest paynents [ defendants were] in effect
requiring the plaintiffs to pay for the transportation cost.”

Ve begin by offeringthefollowingillustration. Supposethe plant
tail gate value of carbon dioxide is $1.00 per unit, the cost of
transportingit tothe buyer $.50, the downstreamprice $1.50 and t he
overridingroyalty interest 10%° The royalties based onthetailgate
and downstreamval ues are $. 10 and $. 15, respectively. The plaintiffs’
share of the cost of transportationis $.05. The royalty the def endants
paidtothe plaintiffs correspondstothe $.10figureinthis exanple.

The def endants contend that, incalculating plaintiffs’ royalty,
t hey have not charged plaintiffs for their share of transportation
costs. Instead, they claimthat the proper point for valuation of
plaintiffs’ overridingroyaltyinterestsisthetailgate, andthat it
isproper toarrive at thetail gate val ue by subtractingthe total cost
of transportation fromthe downstreamval ue. This is known as t he “net -
back” nethod, and it is not uncommon for working interest owers to
enploy it exactly as the defendants did.

The plaintiffs maintain, andthe district court found, that they

5The t ai | gat e val ue of t he carbon di oxi de corresponds toits val ue
at the tailgate of the McElno Donme Unit plant, after it has been
gathered from the well head and processed, but before it has been
transportedto the buyer. The downstreampricereflects theincreased
value of the delivered carbon dioxide. Assumi ng the price of
transportation is reasonable, the downstream price should be
approxi mately equal to the sumof the tailgate price and the cost of
transport.
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wer e charged for their share of transportationcosts. Asisclear from
our exanpl e, the net-back net hod yi el ds t he sane royal ty (10%x ($1. 50 -
$.50) =$.10) as basing the royal ty upon t he downstreamprice or val ue
(10%x $1.50 = $.15) then charging the plaintiffs for their share of
transportation costs (10% x $.50 = $.05).

Thus, there is nerit in the plaintiffs’ contention, and the
district court’s finding, that the plaintiffs were charged for
transportation. However, it is questionable whether a reasonable
overriding royalty interest owner woul d have understood t he brochure to
prom se agreater royalty thanthe plaintiffs herereceived. Several
factors place i n doubt the reasonabl eness of plaintiffs’ interpretation
of the brochure. As discussedingreater detail inPart Il.B.2, infra,
these factors al so render unjustified any reliance upon plaintiffs’
interpretation.

Section 14 of the Unit Agreenent stated that it di d not change how
wor ki ng i nterest owners settle for royalty interests and that such
settlenments would be in accord with existing contracts, |laws and
regul ations. The | eases between the plaintiffs and defendants are
silent as to how post-production costs are to be allocated. The
plaintiffs are unable to point toany authority that establishes that
wor ki ng i nterest owners cannot share the cost of transportation of

mar ket abl e gas with non-working interest owners.’

"Not surprisingly, when the Col orado Suprene Court | ater addressed
t he i ssue of cost allocation in Garman v. Conoco, Inc., 886 P.2d 652
(Col 0. 1994), it heldthat workinginterest owners nust bear the entire
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In addi tion, the brochure provided that under the Denver Unit
contract, the only contract for the sal e of McEl no Done Car bon di oxi de
that Shell had negotiated at the tinme the plaintiffs were asked to
approve the formation of the Unit, the price of carbon di oxi de was $. 90
and woul d fl uctuate accordingtothe price of oil. As noted above, the
very next statenent inthe brochure asserted that plaintiffs would not
be charged for the cost of transportation of the carbon di oxi de t o st
Texas. Together, theserepresentationsinplythat theplaintiffs were
to be paid aroyalty based on the sales price of $.90 with no charges

for transportati on deducted therefrom Plaintiffs were, infact, paid

cost of making the resource marketabl e but, absent agreenent to the
contrary, they nmay share certain val ue- enhanci ng costs with the non-
working interest. Transportation was specifically nentioned as such a
val ue- enhanci ng cost that nmay be shared. |[|d. at 661.

The Col orado Suprene Court’ s recent deci sionin Rogers v. Wst erman
Far m Conpany, 29 P.3d 887 (Col. 2001), does not point in a different
direction in the present context. There the Col orado Suprene Court
stated that “the determ nati on of whether transportation costs (either
short or | ong di stance) areto be al |l ocat ed between the partiesis based
on whet her the gas i s marketabl e before or after the transportation
costs are incurred”, id. at 900, and “[o] nce a determ nation i s nade
that gas is marketabl e, costs can be all ocated accordingly. Costs
incurred to make the gas nmarketable are to be borne solely by the
| essees. Alternatively, costs incurred subsequent to the gas being
mar ket abl e are t o be shared proportionately between the | essee and t he
| essors.” 1d. at 912-13. Here, thedistrict court clearly determ ned
t hat t he gas was nar ket abl e before the 500 ml e transportati onto Texas.
Inits June 16, 1999 sunmary j udgnent opi nion the court stated “[t] he
partiesinthis case are not argui ng over the costs of nmaki ng t he carbon
di oxi de gas mar ket abl e but over the costs of novi ng t he mar ket abl e gas
fromCol oradoto Texas”; andinits oral ruling at the conclusion of the
bench trial the court “incorporate[d] the Court’s nmenorandumopi ni on
filed June 16, 1999 i n which the cross notions for summary j udgnent were
grantedinpart and deniedinpart. The background facts are as stated
in that menorandum opinion.” Plaintiffs in this appeal have not
chal l enged the district court’s determnation that the gas was
mar ketable at the tailgate of the McEl no Done Unit plant.
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a royalty based on the $.90 price (which had decreased to $.79, in
accordancewiththe stated formularelatingthe $.90 priceto changes
inthe price of oil, by the tinme plaintiffs’ received their first
royalty paynent). The Denver Unit contract provided that the buyer
woul d, inadditiontothe $.90 figure referencedinthe brochure, pay
Shell for the cost of transporting the carbon dioxide through the
pi peline. Thus, the $.90 figure quotedin the brochure was net of any
charge for transportation.

The representati on concerning transportation charges is best
understood as clarifying that the $.90 figure i s the one upon which
royal ti es woul d be based. Plaintiffs’ interpretation of the brochure
produces the absurd result that they areentitledtoawndfall, i.e.
royalty based on the downstream price w thout being charged for
transportation if Shell sells the carbon dioxide after being
transported, but not if Shell structures the deal so that the buyer
t akes possession of the carbon dioxide before it is transported.

The m srepresentation questionis not entirely free fromdoubt
because, when read in isolation, the conplai ned-of section of the
brochure coul d be viewed as telling plaintiffs they woul d not be charged
for transportation, and, as we have explained, the plaintiffs were
charged for transportation. But becausewe find, inPart Il1.B.2, infra,
that the district court’s conclusionregardingthejustifiablereliance
el emrent was clearly erroneous, we do not need to deci de whet her the

brochure contai ned a m srepresentation. Accordingly, for purposes of
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evaluating the propriety of thedistrict court’s ultimte concl usion
that the defendants wereliabletoplaintiffs for thetort of negligent
m srepresentation, we w || assune, w thout deci di ng, that the brochure
did contain a m srepresentation.
2. Justifiable Reliance
a. Actual Reliance
The essence of plaintiffs’ negligent m srepresentationclaimis
that the statenent i nthe brochure about transportation costs i nduced
themto approve the Unit Agreenent. |In such a case, the necessary
el ement of reliance® requires plaintiffs to prove that but for the
presence of this statenent i nthe brochure they woul d not have approved
the Unit Agreenent—i.e., that if the brochure had not contai ned t hat
st at enent t hey woul d not have approved the Unit Agreenent. See, e.g.,
Clardy Mg. Co. v. Mari ne M dl and Busi ness Loans, 88 F. 3d 347, 359 (5th

Cir. 1996);° Haral son v. E.F. Hutton Group, 919 F. 2d 1014, 1030 (5th

%W have referred to the “justifiable reliance” requirenent as
being “also called the ‘materiality’ elenment” of a negligent
m srepresentationclaim GCeosearch, Inc. v. Howel | Petrol eumCorp., 819
F.2d 521, 526 (5th Cr. 1987). See also McCam sh, Martin, Brown &
Leoffler v. F.E. Appling, 991 S.W2d 787, 794 (Tex. 1999) (negli gent
m srepresentationclaimrequiresthat “aclaimnt justifiably rely on
a. . . representation of material fact”).

°l'n dardy we held there was no evidence to justify trial on a
negligent m srepresentation claim stating:

“. no reasonabl e trier of fact woul d believe that John
Clardy, Jr., in fact relied on Norvet’s representations
regardi ng the | oan approval process. In other words, no
reasonable trier of fact would conclude that d ardy
Manufacturing . . . woul d not have entered intothe letter
agreenent if Marine had nmade explicit the fact that final

14



Cr. 1990) (*“. . . thetest for materiality is ‘whether the contract
woul d have been signed by the plaintiff w thout such representation
havi ng been made’ ”, quoti ng Adi ckes v. Andreoli, 600 S. W2d 939, 946
(Tex. Cv. App. 1980)). Because in this bench trial testinony
plaintiffs, wheninterrogated about the matter, declinedto state that
t hey woul d not have approved the Unit Agreenent, and t he ot her evi dence
does not support such a concl usi on but rat her suggests the contrary, the
trial court’sfindingthat plaintiffsreliedonthe brochure statenent
is either clearly erroneous or based on an erroneous view of what
plaintiffs nust establish to satisfy the reliance elenment of this
negligent m srepresentation claim
(i) Ptasynski

At trial, Ptasynski testifiedthat the question and answer inthe
brochure did not cause himto believe that by entering into the Unit
Agreenent, he woul d recei ve any “better deal” asto howhis royalties
were cal cul ated. Ptasynski also testified that there were several
reasons he entered into the Unit Agreenent, anong themthat in an
undi vided unit (li ke the proposed McEI no Done Unit) the life of the
leasesintheunit is extended for thelife of theunit andthat he was
glad to be a part of such an anbi ti ous project. The fol |l ow ng exchange

occurred during cross-examnation at trial:

credit approval had to cone fromoutside of Dallas. C ardy
Manuf act uri ng can t herefore not showthat the representation
was “material” toits decisiontoenter intothe agreenent.”
ld. (footnotes omtted).
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(By M. Aronowitz) All right, sir. Youdidnt think,
when you got this unit agreenent and brochure and
|l etter, that you were going to be given a better deal
on your — on howroyalties woul d be cal cul at ed under
your override, did you?

(M. Ptasynski) A better deal ?

Ri ght .

No, | certainly did not.

You ratified for the reasons we tal ked about .
Anmong ot hers, right.

Al right. And we can go through but they're in the
brochure and you’ ve already tal ked about them And
t hat’ s what you percei ved to be the consideration you
were to receive for ratifying the unit agreenent,
right?

Participation of the unit, yes.

Ckay. So you woul d have ratified the unit agreenent
even if that question and answer, “WII| the royalty
owners of interest in this unit have to pay for the
pi pel i ne, transportation or injection of CO2in Wst
Texas,” even i f that question and answer hadn’t been
there you would have ratified this unit agreenent,
woul dn’ t you?

|"mnot sure. |’mnot sure of that because, |ike
said, this is a different kind of wunit, totally
different kind of unit. |If you had stated in the

brochure that there’'s acontract price andthenthere’s
atransportation cost and we’'re not goingtotell you

what the transportation costs are, | may not have
signedit. | may have sold ny i nterest or got a bunch
of the royalty owners t oget her and sai d, hey, we don’t
have to signthis. This is a bad deal. | could have
done that. | don’'t know.

Wl l, at | east we knowthat youdidn't ratify the unit
agreenent because you t hought the brochure enl arged
your rights under the overridingroyalty interest you
held, right?
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Had enl ar ged?

Q That’s right.

A No, | never expected to have themenl arged. | expected
to be paid what |’ msupposed to be paid and what — in
t he manner that the bureau [sic] — that the brochure
states, no charge for transportation cost.

Q That question and answer — | just want to nmake sure |
have your testinony preciseonthis. “WII theroyalty
owners of interest in this unit have to pay for the
pi pel i ne, transportation or injection of CO2 in Wst
Texas?” Answer, “No.”

Ri ght .

Q That question and answer di d not change any exi sting
belief you had, when you received the brochure,
concerni ng the basi s upon whi ch you t hought you were
entitled to be paid royalty, correct?

A It didn’t change anyt hi ng because | expectedto be paid
my 3 and a half percent of the proceeds w thout any
deduction for transportation costs. (enphasis added)

Thi s testi nony was not retracted or nodi fied. G ven that the Ptasynski
was unable totestify that, absent the all eged m srepresentation, he
woul d not haveratifiedthe Unit Agreenent, the district court’s finding
that thereliance el enent was satisfiedastoplaintiff Ptasynski was
clearly erroneous.
(i) Gay

Gay, |ike Ptasynski, testifiedon cross-examnationthat prior to
recei ving the brochure he believed hisroyaltyinterestsentitledhim
to be paidroyalties onthe downstreamprice of carbon di oxi de wi t hout

bei ng charged for transportation. During G-ay’ s cross-examnation, the

foll ow ng exchange took pl ace:
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Q (By M. Aronowitz) | just want to make it clear. Try
it again. You already believed that transportation
woul d not be deducted before you got the brochure?

(By M. Gay) That's correct.

Ckay. And you didn’t rely on anything Shell told you
inthe brochure that youdidn't al ready believe at the
time that you executed the ratification and consent of
the MCEI no Done Unit agreenent.

A When | | ooked at it | said, by golly, that’s right.
Even they say so. You'reright. | didn't — it just
reaffirmed what | al ready thought was probably true.

Q So you woul d have ratified the unit agreenent even if
t hat question and answer about transportati on hadn’t
been in there, correct?

A Depend on whet her or not you put the statenent inthere
we're going totake transportati on charges out andit
may be — you may get little or nothing than | may not
have signed it. If you had been truthful and said we
are taking themout, then | m ght not have signedit.

But you' re saying if you just left it out conpletely?

Take it out.
A Take it out. | wonder. Maybe. | don’'t know. Thisis
15 years ago. | mght wonder why they left that

statenent out with all the things that they’ re saying,

you won’t be paying for this and you won’t be payi ng

for that. (enphasis added)
Again, thistestinony as not nodified or retracted. Gay alsotestified
that, after figuring the royalties he would receive based on the
brochure’ s descri ption of the Denver Unit contract, he believed the Unit
Agreenment was a “good deal”. It is undisputed that the brochure’s
representati ons concerning the Denver Unit contract, upon which G ay

based his conclusion that the Unit Agreenent was a “good deal ”, were

truthful: theroyalty onthe sal es under the Denver Unit contract was
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pai d upon the therein stated price, as represented in the brochure,
wi t hout any deduction fromthat price for transportation costs.!® As
wi th Ptasynski, thetrial evidence does not support afindingthat, but-
for the al |l eged m srepresentati on, G ay woul d not have ratifiedthe Unit
Agr eenent .

Accordingly, thedistrict court’s findingthat thereliance el ement
of plaintiffs’ negligent m srepresentation clai mwas satisfied was
clearly erroneous.

b. Justifiable Reliance

“Texas law requires that a plaintiff claimng negligent
m srepresentation provethat itsreliance was justifiable. . . . the
reliance nust be reasonable.” Scottish Heritable Trust v. Peat Marw ck
Main & Co., 81 F.3d 606, 615 (5th Cir. 1996). Accord Cl ardy, 88 F. 3d
at 358.1 Were the evidence does not support a finding that the
plaintiff’sreliancewas justifiedandreasonable, this court, andthe
Texas courts, have not hesitated to hol d that the defendant was entitl ed
to judgnment as a matter of |law on the negligent. m srepresentation

claim See, e.qg., Scottish Heritable Trust, 81 F.3d at 615 (“W

The $.90 price quoted in the brochure was the price as of
Decenber 1981. By the tine of the Cct ober 1982 heari ng, the price had
fallen to $.85, and by the time of the first royalty paynent it had
further decreasedto $.79, all pursuant tothe stated fornulacalling
for it to be adjusted inaccordancewth fluctuations inthe price of
oi l.

1See al so, e.g., Anerican Tobacco Co. Inc. v. Ginnell, 951 S.W2d
420, 436 (Tex. 1997) (“negligent m srepresentation clains require
reasonabl e reliance ontherepresentation”); Faciollav. Linbeck Const.
Corp., 968 S.W2d 435, 442 (Tex. App.-Texarkana 1998; n.w h.).
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therefore hold as matter of lawthat if SHT did indeed rely on Peat
Marwi ck’ s audit reportswithrespect toits stock purchases fol |l ow ng
theinitial acquisition, suchreliance was sinply unjustified”); d ardy,
88 F.3d at 358-59 (“Wen viewed against all of the surrounding
circunstances and the plaintiff’s business experience, ardy
Manuf acturing’ s reliance on Norvet’ s representati on was, as a natter of
law, unjustified’); Allied Vista, Inc. v. Holt, 987 S.W2d 138, 142
(Tex. App.-Houston (14th Dist.) 1999; wit denied) (“Holt’ s reliance was
not reasonable or justified as a matter of | aw); Bl uebonnet Sav. V.
G ayridge Apt. Hones, 907 S. W 2d 904, 909 (Tex. App.-Houston (1st D st.)
1995; wit denied) (“no evidence of justifiablereliance by areasonabl e
busi ness person. . . Areasonabl e busi ness person, especially onewth
M. Harvey's experience . . . would not reasonably rely on it”);
Airborne Freight v. C. R Lee Enterprises, 847 S.W2d 289, 297 (Tex.
App. - El Paso 1992; wit denied) (“we find that Lee could not have
justifiably believedthat A rborne wouldcontinuetoenploythedelivery
service. . .”). Finally, “[t]he justifiableness of the reliance is
judged in light of the plaintiff’s intelligence and experience.”
Scottish Heritable Trust, 81 F. 3d at 614; d ardy, 88 F. 3d at 358 (sane).
See al so Bl uebonnet Sav., 907 S. W2d at 909. Ptasynski and Gray each
had over forty years’ experience in the oil and gas business. To the
extent that plaintiffs may have relied onthe all eged m srepresentati on,
such reliance was, as a matter of law, not justified.

First, inthe October 1982 heari ng bef ore t he Conm ssi on (of whi ch
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plaintiffs were givennotice), Shell clearly statedthat nothinginthe
Unit Agreenent would alter existing royalty arrangenents between
overridingroyalty interest owers and worki ng i nterest owners, that
wor ki ng i nterest owners woul d be responsi bl e for paying royaltiesin
accordance with their | eases or assi gnnents fromthe overriding royalty
interest owners, and that the Unit Agreenent did not contain any
provi sion as to howt he carbon di oxi de woul d be val ued. Section 14 of
the Unit Agreenent plainly states that “[s]ettlenent for Royalty
I nterest not taken in kind shall be nade by Working I nterest Oamers
responsi bl e t heref or under exi sting contracts, | aws and regul ati ons”.
The nmessage from Shell was clearly that the Unit Agreenent did not
provi de any i nf ormati on concerni ng any of these issues. Plaintiffs’
reliance on the brochure for any informati on as to the substance of
t hose arrangenent s was unj ustified. Under these circunstances, it was,
as a matter of | aw, unreasonabl e for two experienced oil nmen such as
plaintiffstorely onthe statenent inthe brochure as neani ng anyt hi ng
nmore than that royal ty on sal es under t he Denver Unit contract woul d be
cal cul ated on the basis of that contract’s $.90 per mc.f. price (as
adj usted for fluctuationsinthe priceof oil) w thout deduction from
the $.90 figure for transportation (or other) costs.

A basi ¢ under st andi ng of the Denver Unit contract isinconpatible
wth justifiable reliance by plaintiffs wupon the alleged
m srepresentation. Plaintiffs contend that they are entitled to

royal ti es based on the proceeds of Shell’s sal e of carbon di oxi de and
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t hat when Shell sells downstream but uses the net back nmethod to
calculate royalty, it is wongfully charging plaintiffs for
transportationincontravention of the brochure. At thetinmethe Unit
Agreenment was approved, the Denver Unit contract was Shell’s only
downstreamcontract for the sal e of McEl no Done Unit carbon di oxi de.
The brochure accurately stated t he base price for carbon di oxi de, whi ch
was $.90, and that this price would fluctuate with the price of crude
oil. At the Cctober 1982 hearing, Shell stated that the Denver Unit
oper at or was payi ng Cortez Pi peline Co. $.50 per ncf to transport the
car bon di oxi de fromMEl no Done to t he Denver Unit. Section 4.2 of the
Denver Unit contract clearly states that tariff reinbursenent isin
additionto the $. 90 per ncf price for the carbon di oxi de. Thus, the
$. 90 per ntf pricethat the brochure referredto and whi ch rendered the
Unit Agreenent a “good deal” (in the words of plaintiff Gay),
represented the MCEl no Done Unit plant tail gate val ue of carbon di oxi de
under the Denver Unit contract. As the gas was narketable at that
point, that $.90 per mc.f. tail gate val ue was t he appropri ate basi s on
whichto cal cul ate royal ty under the | eases and assignnents givingrise
to plaintiffs’ overriding royalty.

Section 5.1 of the Denver Unit contract provides that “t he poi nt
at whichtitletothe carbon di oxi de deli vered hereunder shall pass from
Sell er to Buyer, shall bethe flange or wel d connectingthefacilities
of Cortez Pipeline Conpany withthefacilities of Buyer, and such poi nt

ishereincalledthe ‘Delivery Point’.” Under the “good deal” Denver
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Unit contract, Shell was sel ling downstreamand, inultinate econom c
effect, calculatingroyalty viathe net-back nethod. Plaintiffs were,
by t hei r own st andar ds, bei ng charged for their share of transportation
under the Denver Unit contract.

Shell, asit statedit would at the hearing and i n the brochure,
thereafter conti nuedto seek ot her buyers for McEl no Done Unit carbon
di oxi de. Sone of these contracts are structureddifferently thanthe
original Denver Unit contract. |In these contracts, the only price
nmenti oned represents the downstreamval ue of carbon di oxi de. The harm
of whichplaintiffs conplainis Shell’s deduction of that part of the
downstreamval ue that constitutes the cost of transportation before
plaintiffs’ royalties are cal cul ated. However, provided t he anount
deducted for transportationis reasonable, plaintiffsremaininexactly
t he sane position they enj oyed under the “good deal ” t hat was t he Denver
Unit contract.

Any reliance by plaintiffs onthe brochure for an arrangenent nore
favorabl e than t he “good deal ” Denver Unit contract was as a matter of
| aw unj ustified.

3. Causati on

Even if plaintiffs had justifiably relied on the brochure in
ratifying the Unit Agreenent, it is undisputed that all that was
required for the Unit Agreenent togointofull effect was approval of
Shel | and Mobi|l and 80%of the total royalty interest, that Shell had

al ready received consent of 76% of the royalty interest when the
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brochure was sent out and ulti mately secured consent of 92. 5%of the
royalty interest, andthat plaintiffs, conbi ned, possessed | ess t han
0.05%of the royalty interest. First, neither Ptasynski nor G ay
testifiedat trial that he woul d have been noti vat ed t o oppose the Unit

Agreenent if the brochure had been silent as totransportation costs.

Second, evenif we assuned t hey woul d have used best efforts to cause
other royalty owners toreject the Unit Agreenent, plaintiffs have not

even al |l eged, nuch | ess presented any evi dence, that they would, or

even coul d, have succeeded i n preventi ng 80%royalty i nterest approval .

Absent a credi bl e all egation and showi ngthat plaintiffs oppositionto
the Unit Agreenent woul d have prevented the harm of which they now
conplain, the msrepresentation is not actionable.

Insum evenif thetransportation cost statenent inthe brochure
is construed to constitute a m srepresentation, we find that the
district court’s conclusionthat plaintiffs suffered pecuniary | oss by
justifiably relying thereon is clearly erroneous. ?

I11. Breach of Contract
The district court applied the four year period of imtations

contai ned in TEX. Bus. & CoN. CobE ANN. 8 2. 725(a) to plaintiffs’ breach

2Accordi ngl y, we need not and do not reach def endants’ argunents
that: 1) benefit of the bargain damages were i nappropriate; 2) the
damage awar d i ncl uded damages owed not by Shel |l or Mobil, but by Santa
Fe; 3) the decl aratory judgnent order was i nper m ssi bl y vague; and 4)
Mobi | was not responsible for the content of the brochure.
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of contract claim?®® Section 2.275(b) provi des that the cause of action
accrues when t he breach occurs. Here, the all eged breach occurred nore
than 13 years before plaintiffs brought this action. The district court
al so held that the discovery rule did not apply to this claimand,
therefore, it was barred by limtations. Plaintiffs argue that the
district court should have applied Tex. GQv. PrRac. & REM CobE ANN. 8
16.004(c), which provides that incertainactionstherein describedthe
cause of action does not accrue until “the day the deal i ngs i n whichthe

parties were interested together cease.”!

BTEX. Bus. & Cow CopE ANN. § 2. 725 provides:
§ 2.725. Statute of Limtations in Contracts for Sale
(a) An action for breach of any contract for sal e nust be commenced
within four years after the cause of action has accrued. By the
original agreenent the parties nmay reducethe periodof limtationsto
not | ess than one year but nmay not extend it.
(b) Acause of action accrues when t he breach occurs, regardl ess of the
aggrieved party’ s | ack of know edge of the breach. Abreach of warranty
occurs when tender of delivery is nmade, except that where a warranty
explicitly extends to future perfornmance of the goods and di scovery of
the breach nust await the tinme of such performance t he cause of action
accrues when the breach is or should have been di scovered.
(c) Where an action commencedwithinthetinmelimted by Subsection (a)
issotermnated as to | eave avail abl e a renedy by anot her action for
t he sane breach such ot her acti on nay be commenced after the expiration
of thetinmelimtedand wthinsix nonths after the term nation of the
first action unless the termnation resulted from voluntary
di sconti nuance or fromdismssal for failure or neglect to prosecute.
(d) This section does not alter the lawon tolling of the statute of
limtations nor does it apply to causes of acti on which have accrued
before this title becones effective.

YTex. Qv. PraC. & REM CopE ANN. 8 16. 004 provi des:
8§ 16.004. Four-Year Limtations Period
(a) A person nust bring suit on the foll owi ng actions not |ater than
four years after the day the cause of action accrues:

(1) specific performance of acontract for the conveyance of real
property;

(2) Penalty or danmages on t he penal cl ause of a bond to convey real

property;
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Plaintiffs donot urgethat thedistrict court erredby failingto
allowthemrecovery for the royalties all egedly underpaid duringthe
four yearsjust prior tofilingsuit, but rather appear totake an “all
or not hi ng” position, nanely that under section 16,004(c) limtations
never ran so | ong as royal ty was bei ng pai d. Even asi de fromthe fact
that plaintiffs didnot urge section 16.004(c) inthedistrict court,
itisplainthat this positioniswthout nerit. Under Texas | aw, “the
statute [of [imtations] begins torunon noney due as royal ty under a
witten contract when such noney is due and payable.” Foster v.
Atl anti c Refining Conpany, 329 F. 2d 485, 490 (5th G r. 1964) (under -
paynment of royalty claim. That nmeans that for Iimtations purposes
“clains for unpaidroyalty ‘accrued’ nonthly as oil and gas are produced
and the agreed royalty is not paid.” Harrison v. Bass Enterprises
Production Co., 888 S. W2d 532, 537 (Tex. App.-Corpus Christi 1994;
n.w.h.). See also, e.g., Hunble G| & Refining Co. v. Fanthson, 268

S.W2d 239, 244 (Tex. Gv. App. -Gl veston 1934; wit ref’d) (“The four-

(3) debt;

(4) fraud;

(5) breach of fiduciary duty.
(b) Aperson nust bring suit onthe bond of an executor, adm ni strator,
or guardian not |ater than four years after the day of the death,
resignation, renoval, or di scharge of the executor, adm ni strator, or
guar di an.
(c) A person must bring suit against his partner for a settl enent of
partnership accounts, and nust bring an action on an open or stated
account, or on a mutual and current account concerning the trade of
mer chandi se bet ween nerchants or their agents or factors, not | ater than
four years after the day that the cause of acti on accrues. For purposes
of this subsection, the cause of action accrues on the day that the
dealings in which the parties were interested together cease.
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year statute of limtations applies insofar as appel | ees were seeki ng
to recover paynents due themunder the m neral |ease nore than four
years prior tothe filing of their action”). These authorities are
necessarily inconsistent with application of section 16.004(c) (fornerly
Tex. Rev. Civ. Stats. Art. 5527 sec. 3) under the terns of which
limtations comence to run when, but only when, “the dealinginwhich
the parties wereinterestedtogether cease.” W knowof no deci si on by
any court that has ever applied section 16.004(c) (or its said
predecessor) toamneral | essor’s action for royalty, and we decline
to do so. Indeed, Texas courts have rejected the application of section
16.004(c)’ s predecessor, Tex. Rev. Cv. Stats. Art. 5527 sec. 3, to
shar e of production clai ns under circunstances arguably nmuch cl oser to
t hose covered by that statute than the clains here are. See, e.g.,
Luling Gl &Gas Co. v. Hunble Q| &Refining Co., 191 S.W2d 716, 720-
21 (Tex. 1946) (clains by one | essee agai nst another who operated
property not governed by art. 5527 sec. 3 which “wll only apply .

tothe class or cl asses of persons clearly comngwithinitsterns, and
only in causes of actionnanmedinthe statute”); Shell G| Conpany v.
State, 442 S. W 2d 457, 459 (Tex. G v. App.—-Houston [14th] 1969; n.r.e.)
(lessor’sroyalty claimcan’t avoid nornmal four year statute by calling
it “an accounting for profits”). See al so Dvorken v. Lone Star
| ndustries, 740 S. W 2d 565, 566 (Tex. App.-Fort Worth 1987; n.w. h.)
(“Under Texas | aw, actions for the recovery of royalty paynents. . . are

subj ect tothe general four-year statuteof limtations. . . Tex. Gv.
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Pract. & Rem Code sec. 16. 051 (Vernon 1986)”). W declineto holdthat
section 16.004(c) is applicable.

In any event, it is clear that plaintiffs have no breach of
contract claim Asthedistrict court statedinits benchtrial ruling,
the breach of contract claim®is founded upon the brochure and the
testinony.” As previously observed, the Unit Agreenent expressly and
unanbi guously provided that it did not change how wor ki ng i nterest
owners settle for royalty interests and such settlenents woul d be
governed by and in accordance with existing contracts, |aws and
regul ati ons. Because, as the district court found, the gas was
mar ket abl e bef ore bei ng transported fromCol orado to Texas, theroyalty
interests bear their proportionate share of the cost of that
transportation. See note 7 above. The brochure does not purport to
ei ther be contractual or toalter the Unit Agreenent or the existing
contracts which governed royalty settlenent, and it is at nopst
representational. Neither Ptasynski nor Gay testified that they
consi dered t he brochure to be contractual, and, as di scussed above (see
part Il B2), eachtestified that they did not understandit to alter
howt heir royalty woul d be cal cul ated or enlarge their royalty rights.
Mor eover, as previously noted, neither was abletotestify that hadthe
brochure not contai ned the chal | enged st atenent they woul d not have
approved the Unit Agreenent. For the sane reasons (see part Il B 2)
t hat the record does not support afinding of justifiablereliance by

ei ther Ptasynski or Gray on the chal |l enged statenent inthe brochure,
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it likew se does not support afindingthat that statenent created any
contractual right, not provided for intheinstrunments under which they
holdtheir royalty interests, to havetheir royalty cal cul ated wi t hout
proportionately bearingthe cost of transportation of the narketabl e gas
from Col orado to Texas. '
I V. Negligence Per Se

Par agr aph 46 of the conpl aint alleges that, by failingto provide
i nformati on required by TEX. NaT. Res. Cooe § 91. 502, def endants coonmtted

negl i gence per seandareliabletoplaintiffstherefor.!® The district

W th respect to prom ssory estoppel, evenif it were otherw se
avai |l abl e, whichis highly doubtful sincetherel evant conputation of
royalty is governed by the contracts or | eases under which plaintiffs
holdtheir royalty i nterest as expressly and unanbi guously providedin
the Unit Agreenent, it woul d be i nappl i cabl e because (as denonstrated
inpart Il B2) the record does not support a finding of justifiable
reliance by plaintiffs. See d ardy, 88 F. 3d at 360-61 (where evi dence
woul d not support finding of justifiable reliance, no prom ssory
est oppel recovery available); Allied Vista, Inc. v. Holt, 987 S. W 2d
138, 141-42 (Tex. App.-Houston [ 14th] 1999; wit denied) (jury verdict
for plaintiff on prom ssory estoppel set aside where “reliance was not
reasonableor justified as amtter of aw. See al so Zenor v. El Paso
Heal t hcare System Ltd, 176 F.3d 847, 865 (5th Gr. 1999).

18TEX. NAT. Res. Cope § 91.502 provides:
8§ 91.502. Types of Information Provides.
Each check stub or attachnent to a paynent form nust include:
(1) the | ease, property, or well nanme or any | ease, property, or well
identification nunber used to identify the | ease, property, or well;
(2) the nonth and year during which the sal es occurred for whi ch paynent
i s being nade;
(3) thetotal nunber of barrels of oil or the total anount of gas sol d;
(4) the price per barrel or per MCF of oil or gas sold;
(5) the total anount of state severance and ot her production taxes pai d;
(6) the windfall profit tax paid on the owner’s interest;
(7) any other deductions or adjustnents;
(8) the net value of total sales after deductions;
(9) the owmner’s interest in sales fromthe | ease, property, or well
expressed as a deci nal ;
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court concl uded that Texas | aw provi des no pri vat e enf or cenent nmechani sm
for violations of section 91.502. |In their briefs to this Court,
plaintiffs reassert their section 91. 502 argunent and contend, for the
first tinme, that defendants’ failure to disclose exactly howplaintiffs’
royal ti es were cal cul ated vi ol ates Co.o. ReEv. STAT. 8§ 34-60-118. 5(2. 3)
and defendants’ fiduciary duty to plaintiffs.?

The conpl ai nt does not al | ege t hat def endants breached a fi duci ary

duty toplaintiffs or that defendants violated Coo Rev. STAT. § 34-60-

(10) the owner’s share of the total value of sales before any tax
deduct i ons;

(11) the owner’s share of the sales value | ess deductions; and
(12) an address at which additional information may be obtai ned and
gquestions nmay be answered.

7 Coo. Rev. STAT. 8§ 34-60-118.5(2.3) provides:
(2.3) Notwi thstandi ng any ot her applicabl e terns or arrangenents, every
paynment of proceeds derived fromthe sale of oil, gas, or associ at ed
products shall be acconpanied by information that includes, at a
m ni mum
(a) Anane, nunber, or conbi nati on of nane and nunber that identifies
the | ease, property, unit, or well or wells for which paynent i s bei ng
made;
(b) The nont h and year duri ng which the sal e occurred for whi ch paynent
i s being nade;
(c) The total quantity of product sold attributable to such paynent,
including the units of neasurenent for the sale of such product;
(d) The price received per unit of neasurenent, which shall be the price
per barrel in the case of oil and the price per thousand cubic feet
(“MCF”) or per mllionBritishthermanunits (“MVBTU’) inthe case of
gas;
(e) The total anmobunt of severance t axes and any ot her producti on t axes
or levies applied to the sale;
(f) The Payee’s interest in the sale, expressed as a decimal and
calculated to at |east the sixth decimal place;
(g) The payee’ s share of the sal e bef ore any deducti ons or adj ustnents
made by the payor or identified with the paynent;
(h) The payee’ s share of the sal e after any deducti ons or adj ustnents
made by the payor or identified with the paynent;
(i) An address and t el ephone nunber fromwhi ch addi tional information
may be obtai ned and questions answered.

30



118.5(2.3). Neither argunent appears to have been presented to t he
district court. Accordingly, this Court cannot consi der them See D az
v. Collins, 114 F.3d 69, 71 n.5(5th Gr. 1997). However, we note the
follow ng: 1) Coo Rev. STAT. § 34-60-118. 5(2. 3) was not enacted unti |
July 1, 1998; 2) the Col orado Suprene Court has held that thereis no
private right of action under the G| and Gas Conservati on Act (see
Gerrity Ql &@Gs Corp. v. Magness, 946 P. 2d 913, 919 (Col 0. 1997)); 3)
nei t her Col orado or Texas |aw recognizes a fiduciary relationship
between royalty interest and working interest owners (see HEC
Expl oration Co. v. Neel, 982 S. W2d 881, 888 (Tex. 1998) and Gar nan v.
Conoco, Inc., 886 P.2d 652, 659 n.23 (Colo. 1994)); and 4) the Tenth
G rcuit has suggested that t he Col orado Suprene Court woul d probabl y not
i npose a fiduciary duty upon unit operators (Atlantic Ritchfieldv. Farm
Credit Bank of Wchita, 226 F.3d 1138, 1162 n. 12 (10th G r. 2000)).
At oral argunent, plaintiffs opined, for thefirst tine, that Shell
owed plaintiffs afiduciary duty because the Unit Agreenent constituted
ajoint venture under Coloradolaw. Plaintiffsrely heavily upon D ne
Box Petrol eum Corp. v. Louisiana Land and Expl oration Co., 938 F. 2d
1144, 1147 (10th G r. 1991), which found t han an operati ng agreenent
satisfied Colorado’'s three-part test for the existence of a joint
venture. The elenents are: 1) ajoint interest in property; 2) an
express or i nplied agreenent to shareinthe losses or profits of the
venture; and 3) conduct show ng cooperation in the venture. |Id.

(quoting Agl and, Inc. v. Koch Truck Line, Inc., 757 P.2d 1138 (Col 0. Ct.
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App. 1975)). While Shell and the plaintiffs do have ajoint interest
inthe carbon dioxideuntil Shell sellsit, the Unit Agreenent does not
provide that profits and | osses are shared. Wether Shell extracts the
carbon di oxide for freeor for triplethe anount it coul d be sold for,
Shel |l still owes plaintiffs the saneroyalty. Profits and | osses are
not shar ed.

As to the district court’s conclusion that there is no private
right of actionfor violationof TEx. NaT. Res. Cooe § 91. 502, plaintiffs’
only responseis acitationto Lively v. Carpet Services, 904 S. W 2d
868, 871 (Tex. C. App. 1995), which states that the absence of a
specific statutory provision authorizing private enforcenent i s not
necessarily fatal to nmai ntenance of an action for negligence per se.
Plaintiffs make no attenpt to argue that, considering the factors set
forth by the Texas Suprene Court inPerryv. SN, 973 S. W2d 301 ( Tex.
1998), viol ation of section 91.502 constitutes negligence per se. The
two nost rel evant factors are: 1) whether the statute i s the sol e source
of any tort duty fromthe defendant tothe plaintiff or merely supplies
t he standard of conduct for an exi sti ng conmon | awduty; and 2) whet her
theplaintiff’sinjuryisadirect or indirect result of the violation
of the statute. 1d. at 309. Both of these factors seemto mlitate
agai nst viewing violation of section 91.502 as negligence per se.
However, as plaintiffs have not even attenpted to argue t he rel evant
Texas | awon this point, their positioncan berejectedw thout further

anal ysis. Moreover, plaintiffs have cited no authority toindicate that
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section 91.502 is applicabletoroyalty paynents nade t o nonresi dents
of Texas on the basis of i nstrunments executed outside of Texas and in
respect to mneral production in Col orado.
V. Fraud

The district court inits benchtrial findingsrejectedplaintiffs’
clai ns of fraud and fraudul ent conceal nent, findi ng that neither was
supported by the evidence.?® Plaintiffs fail to address the district
court’s finding that no facts were adduced at trial to support their
clainsinthis respect. Plaintiffs do not allege the district court
commtted any legal errors or argue that its findings of fact were

clearly erroneous. No error is presented as to any of these nmatters.

18The court found:

“Ther e has been no evidence during trial that woul d establish
that the defendants were reckless with their choice of
| anguage in the brochure or that they intended for the
plaintiffs to interpret the brochure |anguage to their
detriment in the matter clained in the fraud count.
They have also failed to establish the third and fourth
elements of thefraudclaim that’s nade wth the intent that
theplaintiff wouldrely onthat clai mand al so nade know ng
fal se or recklessly nade.

So | would find for the defendant on the fraud claim”

It al so found:

“the Court does specificallyfindthat theplaintiffs failed
tointroduce any evidence at trial which established either
that the defendants knew that they were negligently
m srepresenting their nethod of cal cul ati ng royal ty paynents
or failing to disclose, as required by Texas | aw; or, that
the — secondly, that they used deception to conceal either
of these torts. Accordingly, the defense of fraudul ent
conceal nent does not prevent the runni ng of the applicable
Statute of Limtations periods.”
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Concl usi on

Evenif thedistrict court was correct that the brochure contai ned
a msrepresentation, it is clear that the plaintiffs did not rely
t hereupon. To the extent that they nay have relied on t he brochure,
such reliance was not justified. Andevenif suchreliance woul d have
been justified, it did not cause the harmof which plaintiffs now
conplain. As explained, the district court’s express and inplied
findings to the contrary were clearly erroneous. The judgnent for
plaintiffs onthe negligent msrepresentation and decl aratory judgnent
clainsisreversed. The plaintiffs’ cross-appeal concerning prejudgment
interest is noot. Finally, we affirm the dismssal of all of
plaintiffs’ remaining clainms, including their breach of contract,
negl i gence per se and fraud cl ai ns.

AFFI RVED in part, REVERSED in part.



