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Bef ore H GA NBOTHAM and DeMOSS, Circuit Judges, and KENT," District
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PER CURI AM **
Def endant s- Appel | ants Jul i e Johnson, Raynond Bul | ard, and Roy
Lee Bradford (collectively “the appellants”) appeal their

convictions and sentences arising from various drug-related

‘District Judge of the Southern District of Texas, sitting by
desi gnation

""Pursuant to 5THCQR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



vi ol ati ons. Because the district court did not conmmt reversible

error, we affirm

| . BACKGROUND

On Decenber 22, 1998, a grand jury returned a 42-count
i ndi ctment agai nst the appellants and several other individuals.
The indictnment charged the appell ants as nenbers of a w de-rangi ng
conspiracy to distribute quantities of crack, powder cocaine, and
her oi n.

Utimately, the three appellants were tried together and were
convicted and sentenced on various counts. To establish their
guilt, the governnent submtted, anong other things, tapes of
t el ephone conversations between the appellants and other co-
conspirators, suggesting the sale and distribution of controlled
substances. In addition, the governnent’s case included evidence
seized by the police from a traffic stop of Bullard s vehicle.
That evi dence consisted of several grams of crack, cocaine, and
heroi n, which were discovered behind the vehicle's dashboard by a
canine unit.?

Both Bradford and Bullard were found guilty of conspiracy to
possess with intent to distribute, possession with intent to
distribute, and use of a communication facility to facilitate the

comm ssion of the conspiracy. As for Johnson, the jury was unable

Bullard filed a notion to suppress, which the district court
deni ed.



to reach a verdict with respect to the conspiracy count, but found
her quilty of two counts of use of a comunication facility to
facilitate the comm ssion of the conspiracy.?

Thi s appeal foll owed.

1. DI SCUSSI ON
The individual appellants each raise various points of error.

W review themin turn

A Bul [ ard

Bullard raises four 1issues on appeal. First, Bullard
mai ntains that the district court erred in admtting evidence that
he contends was obtained in violation of the Fourth Amendnent.
Second, Bullard <challenges the admssion of Carl Roberts’
testinony, which he believes was prejudicial and inflamatory in
contravention of Federal Rule of Evidence 404(b).2 Third, he
challenges the sufficiency of the evidence to sustain his
conspiracy conviction. Finally, heinsists that the district court
erred when it refused to grant a dowward departure under the
sent enci ng qui del i nes.

1. The Stop And Sei zure Did Not Viol ate The Fourth Anendnment

Wth respect to his first point of error, Bullard charges that

The indictnment did not charge Johnson with possession wth
intent to distribute.

2Bradford raises this sanme i ssue on appeal .

3



the stop and search of his vehicle by Oficer R chard Van Houten,
Jr., anounted to a Fourth Amendnment violation. He makes three
argunents in support of such a concl usion. Initially, Bullard
mai ntains that the stop was pretextual and that Oficer Van
Houten’s notives transforned the stop into an unreasonabl e sei zure
under the Fourth Amendnent. Next, he argues that the duration of
hi s detenti on was unreasonabl e under the Fourth Amendnent. Lastly,
Bullard attenpts another pretext argunent, insisting that the
search was an inventory search, which cannot be conducted under a
hei ghtened | evel of pretext as was allegedly the case here.

In situations involving a district court’s ruling on a notion
to suppress, we review questions of law de novo and factual
findings for clear error. United States v. Dortch, 199 F.3d 193,
197 (5th Cr. 1999). Moreover, we view the evidence in the |ight
nmost favorable to the party that prevailed in the district court.
| d.

Under the Fourth Anendnent, peopl e have the right to be secure
intheir persons, houses, papers, and effects, agai nst unreasonabl e
searches and sei zures. The tenporary detention of an individual
during an autonobile stop constitutes a seizure within the neaning
of the Fourth Amendnent. Wiren v. United States, 116 S. . 1769,
1772 (1996). As a result, an autonobile stop is subject to the
constitutional inperative that it not be unreasonable under the

ci rcunst ances. | d.



Cenerally, “the decision to stop an autonobile is reasonabl e
where the police have probable cause to believe that a traffic
viol ation has occurred.” 1d. Here, Bullard concedes that Oficer
Van Houten had probable cause to believe that he had incurred a
traffic violation due to his cracked wi ndshield. See Tex. Trans.
Code Ann. 8§ 547.613(a)(1) (“[A] person commts an offense that is
a m sdeneanor if the person operates a notor vehicle that has an
object or material that is placed on or attached to the wi ndshield

that obstructs or reduces the operator’s clear view .

7). Nevert hel ess, he believes that the traffic violation was
merely a pretext and that O ficer Van Houten only wanted to search
for drugs. In Whren, however, the Suprenme Court held that the
constitutional reasonableness of traffic stops did not depend on
t he actual notivations of the individual officers involved. Wren,
116 S. C. at 1774. That holding squarely forecloses the first
basis of Bullard’ s argunent that the stop and search violated the
Fourth Amendnent.

Li kew se, Bullard s second basis for a Fourth Amendnent
violation is unavailing. He argues that the duration of his
detention was unreasonable under the Fourth Amendnent, but the
facts do not support his contention. Upon being stopped, Oficer
Van Houten sought Bullard’s driver’s license and insurance
information. Wthin no nore than five mnutes of that stop and

before Oficer Van Houten conpleted a citation for the traffic



viol ation, he obtained verbal consent fromBullard to search the
vehicle. About five to ten mnutes later, a canine unit arrived
and examned his vehicle, finding several grans of various
control |l ed substances.

In two recent cases, we addressed the issue of when the
duration of an autonobile stop transfornmed it into an unreasonabl e
detention in violation of the Fourth Arendnent. See United States
v. Jones, 234 F.3d 234 (5th G r. 2000); Dortch, 199 F.3d 193. 1In
both of those cases, the officers held the defendants for a
prol onged period of tinme, including several mnutes after the
purpose for the stop, which had initially justified the
interference, had been fulfilled. See Jones, 234 F.3d at 241,
Dortch, 199 F.3d at 198. Here, the purpose of the stop had not
been conpleted, as Oficer Van Houten had yet to nete out the
citation, when Bullard gave consent to search his vehicle. Thus,
the instant case is outside the paraneters of our precedent
af fordi ng protection agai nst unreasonabl e detentions that violate
t he Fourth Amendnent.

Bullard s third basis for finding a Fourth Arendnent viol ati on
merits even | ess attention. That argunent essentially posits that
O ficer Van Houten’s search of the vehicle was an inventory search
and t hat such searches cannot be done under a pretext. The Suprene
Court has observed that “an i nventory search nust not be a ruse for

a general rummaging in order to discover incrimnating evidence.”



Florida v. Wlls, 110 S. C. 1632, 1635 (1990). “An inventory
search is the search of property lawfully seized and detained, in
order to ensure that it is harm ess, to secure valuable itens (such
as mght be kept in a towed car), and to protect against false
clains or loss or damage.” Wiren, 116 S. C. at 1773 n.1. The
i nstant case does not involve an inventory search. Consequently,
any argunent that an inventory search cannot be acconplished under
a pretext has no bearing on this case.

2. The Adm ssion O Roberts’ Testinony Was Not An Abuse O
Di scretion

Bullard’ s and Bradford’' s second point of error is that the
district court erred in admtting Roberts’ testinony at trial
Roberts supplied drugs to several of the alleged conspirators and
testified about drug transactions involving Bullard from 1994
t hrough 1996 and Bradford from 1992 to 1997. Both Bullard and
Bradf ord contend that because nuch of Roberts’ testinony concerned
activities that predated nmany of the events in the present case,
that testinony was extrinsic to the charges in the indictnent. As
a result, they charge that his testinony should not have been
adm tted under Federal Rule of Evidence 404(b).

W review the district court’s decision to admt Roberts
testinony for an abuse of discretion. United States v. Garcia
Abrego, 141 F.3d 142 (5th Cr. 1998). Rul e 404(b) provides in
pertinent part that “[e]vidence of others crinmes, wongs, or acts

is not adm ssible to prove the character of a person in order to
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show action in conformty therewith.” Such evidence, however, may
be allowed for a |itany of other reasons, such as proof of notive,
opportunity, intent, preparation, plan, know edge, identity, or
absence of m stake or accident. Fed. R 404(b). Mor eover,
“[u]l ncharged of fenses arising fromthe sane transaction or series
of transactions charged in the indictnent . . . are not barred by
the rule.” United States v. Krout, 66 F.3d 1420, 1431 (5th Cr.
1995). “More specifically, evidence of acts commtted pursuant to
a conspiracy and offered to prove the defendant’s nenbership or
participation in the conspiracy are not extrinsic evidence.” |d.
Thus, to avoid the strictures of Rule 404(b), the governnent nust
suggest a “l ogi cal hypothesis of the relevance of the evidence for
a purpose other than to denonstrate propensity to act in a
particul ar manner.” |d.

We believe the governnent has done that. The gover nnent
mai ntains that Roberts’ testinony alluded to acts that were not
extrinsic but that were part and parcel of the charged conspiracy.
Roberts purchased drugs from Bradford and sold them to Bull ard,
hel ping form the foundation of the conspiracy charged in the
i nstant case. Roberts’ testinony revealed how the conspiracy
devel oped and how he hel ped establish several of the conspirators’
relationshi ps. Accordingly, we find no abuse of discretion by the
district court.

3. There Was Sufficient Evidence To Convict Bullard



Al t hough Bul | ard argues that the governnent failed to produce
sufficient evidence that he was i nvolved in a conspiracy, the focus
of his anbiguous brief seens to be that there was a variance
between the allegations in the indictnent and the evidence
supporting the <conspiracy count. Bullard asserts that the
indictnment alleged a singular conspiracy but that the evidence
proved nultiple conspiracies. According to Bullard, that variance
requi res reversal.

W review a claim of variance for harm ess error and wll
reverse only if a defendant shows that his substantial rights were
prejudiced. United States v. Lokey, 945 F.2d 825, 832 & n.1 (5th
Cr. 1991). ““Wth wvariance, our concern is whether the
indictnment, assuming it has otherwi se alleged the elenents of the
offense, has so infornmed a defendant that he can prepare his
defense wi thout surprise and has protected him against a second
prosecution for the sane offenses.’”” 1d. at 832 (quoting United
States v. Cochran, 697 F.2d 600, 604 (5th Gr. 1983)). A materia
variance may occur when the variation between proof and i ndictnent
does not effectively nodify an essential elenent of the offense
charged. 1d. To require reversal based on variance between the
proof and indictnment, Bullard nmust prove: 1) that the evidence at
trial actually established nore than one conspiracy, and 2) that

the variance affected a substantial right. United States v.

Franklin, 148 F.3d 451, 459 (5th Cr. 1998).



Havi ng reviewed the record, we see no material variance that
affected a substantial right. Al t hough Bullard contends that,
besides Bradford, he did not interact with any other alleged
conspirator, “‘[t]here is no requirenent that every nenber nust
participate in every transaction to find a single conspiracy.’”
United States v. Morris, 46 F.3d 410, 416 (5th Cr. 1995) (quoting
United States v. R cherson, 833 F.2d 1147, 1154 (5th Gr. 1987)).
A single conspiracy may exi st where a key man is involved in and
directs illegal activities, while various conbinations of other
participants exert individual efforts toward a common goal. | d.
The evidence revealed that Bradford played a central role in
distributing drugs to the all eged conspirators, including Bullard,
who then resold those drugs. Those alleged conspirators all had
the common goal of deriving “personal gain from the illicit
busi ness of buying and selling cocaine” and other drugs. 1d. at
415. Finally, even if what the governnent proved was not actually
a single conspiracy, the indictnent sufficiently apprised Bullard
to afford him the opportunity to present a defense, and no
prej udi ce resulted.

4. There I's No Jurisdiction Over Bullard s Appeal O Hi s
Sent ence

Bullard’ s final point of error concerns the district court’s
refusal to grant a downward departure under the sentencing
gui del i nes. Statutorily, we have jurisdiction to review a

def endant’ s chal | enge of his sentence in any of four situations: 1)
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if the sentence was inposed in violation of law, 2) if the sentence
was inposed as a result of an incorrect application of the
guidelines; 3) if the sentence was due to an upward departure; and
4) if the sentence was inposed for an offense not covered by the
guidelines and is plainly unreasonabl e. 18 U.S.C. § 3742(a);
United States v. DiMarco, 46 F.3d 476, 477-78 (5th Cr. 1995).
Furthernore, “appellate review is available for clainms that the
district court erroneously believed that it |acked authority to
depart fromthe sentencing guideline range.” |d. at 478. Bullard
makes no such cl ains. He bases his appeal for a downward departure
on his age and ill health. That does not suffice to confer

jurisdiction, and this issue is dismssed for |ack of jurisdiction.

B. Br adf ord

Besi des the identical issue concerning Roberts’ testinony that
we found unavailing in Bullard s appeal, Bradford contends that the
district court should have only held hi maccountable for |ess than
250 mlligrans of cocai ne base instead of the 79, 400.97 kil ograns
of marijuana equival ency for which he was sentenced. He presents
two argunments for this proposition: 1) there was no direct evidence
tying himto any of the drugs, unlike with his co-defendants who
were found i n possession of |arge quantities; and 2) the w tnesses
who testified that he possessed |large quantities of drugs were

unrel i abl e.
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We review the district court’s interpretation or application
of the guidelines de novo and its factual findings for clear error.
United States v. Huerta, 182 F.3d 361, 364 (5th Cr. 1999). *“As
Il ong as a factual finding is plausible in light of the record as a
whole, it is not clearly erroneous.” Id.

Upon revi ewi ng Bradford’s argunents and the record, we find no
clear error on the part of the district court. Bradf ord was
convicted of several counts of possessing cocai ne, cocai ne base,
and heroin. Those convictions could not have been predicated
solely on the trace drugs that were found i n Bradf ord’ s gar bage and
that totaled 250 mlIligranms. The jury nust have credited sone of
the so-called unreliable testinony against Bradford to find him
guilty of those possession counts. Hence, the district court did
not clearly err in considering those witnesses’ testinony. |ndeed,
a sentencing court may rely on the debriefings of co-defendants in
assessing a defendant’s sentence. See United States v. Posada-
Ri os, 158 F.3d 832, 879 n.24 (5th Gr. 1998). Furthernore, there
was corroborating evidence, in the form of taped telephone
conversations, that inplicated Bradford in the drug transactions.
Consequently, the district court did not clearly err when it
attributed the 79,400.97 kilogranms of marijuana equivalency to

Bradf ord when it conputed his sentence.

C. Johnson
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Johnson rai ses two i ssues on appeal. Her first issue charges
that there was insufficient evidence to convict her as to the two
counts for use of a communication facility, i.e., a telephone, to
facilitate the conmmssion of the conspiracy to distribute a
controll ed substance. Second, she maintains that the district
court shoul d have hel d her responsible only for 31 grans of cocaine
base, rather than the 226 grans for which she was sentenced.

1. There Was Sufficient Evidence To Convict Johnson

Wth respect to the first point of error, Johnson proffers
three argunents. First, she nmaintains that because the jury fail ed
to convict her on the conspiracy charge, there could not have been
sufficient evidence to convict her of the using a telephone in
furtherance of a drug conspiracy counts. Simlarly, she insists
that the jury's failure to convict her on the conspiracy count
establishes the jury's disbelief of some of the governnent
W t nesses whose testinony supported the use of a telephone in
furtherance of a drug conspiracy counts. Finally, Johnson
i ndependently attacks the credibility of those w tnesses.

In review ng chall enges to the sufficiency of the evidence, we
view the evidence presented and the reasonable inferences drawn
from the evidence in the light nost favorable to the verdict.
G asser v. United States, 62 S. C. 457, 469 (1942). We nust
overturn a jury verdict if no rational trier of fact could have

found the defendant’s gquilt of the offense charged beyond a
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reasonabl e doubt . Jackson v. Virginia, 99 S. . 2781, 2789
(1979).

In United States v. Powell, 105 S. . 471 (1984), the Suprene
Court confronted a situation simlar to the present case. At
trial, a jury acquitted the defendant of conspiracy to possess
cocai ne and possessi on of cocaine, but found her guilty of using a
tel ephone to facilitate those offenses. 1d. at 474. Because of
the governnent’s inability to i nvoke review, the general reluctance
toinquire into the workings of the jury, and the possi bl e exerci se
of lenity, the Suprene Court held that inconsistent verdicts are
generally not reviewable. ld. at 479. Accordi ngly, Johnson’s
i nconsi stent verdict argunent is wthout nerit.

Furthernore, we find unavail i ng Johnson’ s argunents pertaining
to the credibility of the wtnesses who testified against her.
Al t hough those witnesses were also the basis for the governnent’s
drug conspiracy charge, to which the jury could not return a
verdict, “a not guilty verdict on one count does not establish any
facts favorable to the defense for the purpose of determning the
sufficiency of the evidence on the counts of conviction . ”
United States v. Nguyen, 28 F.3d 477, 480 (5th Gr. 1994).
Considering that the jury in the instant case did not even return
a not guilty verdict, we believe Johnson’s position to be even | ess
meritorious.

As for Johnson’s independent attack on the credibility of the
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governnment’s witnesses, it is inadequate to support reversal. “[A]
convi ction may be sustai ned solely on the basis of the testinony of
a coconspirator—-even a coconspirator who testifies on the basis of
a pl ea bargain or prom se of | eniency—so long as that testinony is
not incredible as a matter of law—-that is, so long as it does not
defy the aws of nature or relate to matters that the witness could
not have observed.” (Garcia Abrego, 141 F.3d at 155-56. Johnson
has not denonstrated that any of the testinony defied the | aws of
nature or related to matters that the w tnesses could not have
obser ved.

2. The District Court Did Not Clearly Err In Attributing 226
Grans O Cocai ne Base To Johnson

Johnson’s second point of error charges that the district
court should only have hel d her responsible for 31 grans of cocai ne
base, rather than the 226 grans for which she was sentenced. Her
argunent is essentially a rehash of sone of the argunents that she
offered with respect to her sufficiency of the evidence claim
Specifically, she maintains that the jury’s failure to convict her
on the conspiracy count establishes the jury’ s disbelief of sone of
t he governnent w tnesses whose testinony established the quantity
of drugs assessed agai nst her. As with her sufficiency of the
evi dence claim Johnson’s second point of error is unavailing for
substantially the sanme reasons. In addition, she has not

denonstrated that the district court commtted any clear error.
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[11. CONCLUSI ON
For the foregoing reasons, the appellants’ judgnents of
conviction and Bradford' s and Johnson’s sentences are affirned.
Wth respect to Bullard' s appeal of his sentence, that is dism ssed

for lack of jurisdiction.
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