IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10929
Summary Cal endar

REG NALD ROBERSON,
Pl ai ntiff-Appellant,

ver sus

DALLAS COUNTY; T. NATT,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:99-CV-863-T

January 10, 2000
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *
Regi nal d Roberson has appeal ed the decision of the district

court to dismss his in forma pauperis (IFP), 42 U S . C § 1983,

conpl aint against Dallas County and Deputy T. Natt as frivol ous
pursuant to 28 U.S.C. 8§ 1915(e)(2)(B)(i). He alleged that Deputy
Natt violated his constitutional rights by using excessive physical
force against him while he was a prisoner at the Dallas County
jail. Roberson alleged the following facts in his conplaint:

(1) heis HV positive and requires speci al nedication;

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



(2) he flooded his jail cell wth toilet water to get

attention after he did not receive his nedication;

(3) Deputy Natt responded to his actions and ordered himto

exit his jail cell, face the glass in front of his cell, and

pl ace his hands above his head against his cell door;

(4) he conpli ed;

(5) Deputy Natt grabbed the collar of his junper and shook him

until he lost balance and fell on his stomach in a pool of

toilet water;

(6) Deputy Natt junped on his back, knee first, and repeatedly

punched himin the nouth and slamed his face into the cenent

floor. See id.

Adistrict court isrequiredto dismss a prisoner’s |FP civil
rights conplaint if the court determnes that the action is

frivolous or malicious. See Black v. Warren, 134 F.3d 732, 733

(5th Gr. 1998); see also 28 U.S.C. § 1915(e)(2)(B)(i). This court
reviews for an abuse of discretion the district court’s
determ nation that an | FP conplaint is frivolous under
8§ 1915(e)(2)(B)(i). Black, 134 F.3d at 734. A conplaint filed I FP
is frivolous if it |acks an arguable basis in law or fact. 1d. A
conplaint lacks an arguable basis in law if it is “based on an
i ndi sputably neritless legal theory, such as if the conplaint
alleges the violation of a legal interest which clearly does not

exist.” Siglar v. H ghtower, 112 F.3d 191, 193 (5th CGr. 1997).




Roberson has abandoned his claim against Dallas County by

failing to address it on appeal. See Yohey v. Collins, 985 F.2d

222, 224-25 (5th Cr. 1993); see also Brinkmann v. Dallas County

Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987)

(appellant’s failing to identify any error in the district court’s
analysis is the sane as if the appellant had not appeal ed that
j udgnent) . The district court’s decision to dism ss Roberson's
claimagainst Dallas County is therefore AFFI RVED,

The district court abused its discretion in dismssing
Rober son’ s excessive force clai magai nst Deputy Natt as frivol ous.
When a prisoner alleges that a prison official used force in
violation of the Ei ghth Amendnent, the core judicial inquiry is
“whet her force was applied in a good-faith effort to maintain or
restore discipline, or maliciously and sadistically to cause harm”

Hudson v. McMllian, 503 US 1, 6-7 (1992). “[T]o support an

Ei ghth Amendnent excessive force claim a prisoner nust have
suffered fromthe excessive force a nore than de mnims physi cal
injury, but there is no categorical requirenent that the physical
injury be significant, serious, or nore than mnor.” Gonez v.
Chandler, 163 F.3d 921, 924 (5th Cr. 1999). Relying on Siglar

112 F. 3d at 193-94 (holding that “sore, bruised ear lasting for
three days” for which the prisoner did not seek or receive nedical
treatnent was de mnims physical injury), the district court held
t hat Roberson’s physical injuries, a bruised |lip and a swol | en eye,

treated with i buprofen and eye drops, were de minims. Roberson’s



al l eged physical injuries, however, are nore anal ogous to those
all eged by the prisoner in Gonez, 163 F. 3d at 924-25 (hol di ng that

cuts, scrapes, [and] contusions to the face, head, and, body’”

for which prisoner received nedical treatnent were nore than de

mnims physical injuries). Furthernore, the quantity of force
that Roberson alleges that Deputy Natt applied was “of a
character . . . [nore] calculated to produce real physical harm”

Conpare Gonez, 163 F.3d at 924-25 (officers knocked prisoner down

so his head struck concrete floor, scraped his face against floor,
repeatedly punched himin face, and kicked himin face and head)

with Siglar, 112 F.3d at 193 (officer twi sted prisoner’s armbehi nd

his back and twisted his ear). W therefore REVERSE the district
court’s judgnent with respect to Roberson’s excessive-force claim
agai nst Deputy Natt.!?

AFFIRVED in part; REVERSED in part; and REMANDED
MOTI ONS DENI ED

!Because this court has concluded that Roberson has all eged
nmore than de mnims physical injuries, it need not determ ne
whet her the force allegedly used by Deputy Natt was of the kind
“repugnant to the conscience of mankind” such that allegations of
de mnims physical injuries may have been sufficient to state a
claim See Gonez, 163 F.3d at 924 n. 4.



