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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10905

M CHAEL J. GOWAN,
Pl ai ntiff-Appellant,
ver sus
THOVAS J. CALLAHAN, CECI L YODER
M KE HOPPER, THOVAS YOUNG JIM
GRANT; TRACI E WHATLEY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 7:98-CV-56-R
~ January 17, 2000
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

M chael Gowan, Texas prisoner # (B132, has filed an
application for | eave to proceed in forma pauperis (IFP) on
appeal, following the district court’s dismssal of his civil
rights conplaint as frivolous under 28 U. S.C. 8§ 1915(e)(2)(B)(i).
By noving for IFP, Gowan is challenging the district court’s

certification that | FP status should not be granted on appeal

because his appeal is not taken in good faith. See Baugh v.

Taylor, 117 F.3d 197, 202 (5th Gr. 1997).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Gowan contends that he brought his claimof denial of access
to the courts in good faith because he believed that the fact
that prison officials provided forns to request |egal sources
obligated themto provide those sources upon request. He does
not directly challenge the district court’s determnation that it
shoul d abstain fromdeciding Gowan’s clains. Gowan does assert
however, that the district court should not have di sm ssed
potential Heck clains with prejudi ce because he will be barred
fromraising themonce they becone ripe. A dismssal with
prej udi ce does not preclude a later claimthat neets the

preconditions for suit. Johnson v. MElveen, 101 F.3d 423, 424

(5th Gir. 1996).

Gowan al so asserts that he was denied his right to
recreation and that because the detention facility officials net
to decide howto deal wwth himas a security risk, they nust have
been deliberately indifferent to his need for recreation. To
establish deliberate indifference under the Ei ghth Arendnent, a
prisoner must show that the defendants (1) were aware of facts
fromwhich an inference of an excessive risk to inmate health or
safety could be drawn; and (2) drew an inference that such

potential for harmexisted. Farner v. Brennan, 511 U S. 825, 837

(1994). CGowan concedes that after he filed a grievance, he was
of fered the opportunity to participate in recreation. He has not
shown that officials drew the inference of a potential for harm
GCowan al so asserts that the fact he was required to recreate
inrestraints for two hours was the result of retaliation for his

filing a grievance demandi ng that he be given recreation tine.
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However, in his pleadings Gowan conceded he had been cl assified
as a security or escape risk. Under these circunstances,
recreation in restraints for two weeks was not nore than a
security nmeasure which did not inpose an “atypical and
significant hardship . . . inrelation to the ordinary incidents

of prison life.” See Sandin v. Conner, 515 U S. 472, 481-86

(1995)(internal citations omtted). Gowan’s appeal is w thout

arguable nerit and is thus frivolous. See Howard v. King, 707

F.2d 215, 219-20 (5th Cr. 1983).

Accordi ngly, we uphold the district court’s order certifying
that the appeal is not taken in good faith and denyi ng Gowan | FP
status on appeal, we deny the notion for |eave to appeal |FP, and
we DI SM SS Gowan’ s appeal as frivolous. See Baugh, 117 F.3d at
202 n.24; 5THQAQR R 42. 2.

APPEAL DI SM SSED



