IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10482
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
TI MOTEO OCHQOA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:99-CR-409-3-R

February 15, 2002
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.

PER CURI AM *

Ti not eo Ochoa appeals his guilty-plea conviction for
possession with the intent to distribute two pounds of
met hanphetam ne. See 18 U S.C. § 2; 21 U S . C 8§ 841(a)(1l). He
argues that his substantial rights were affected by all eged
variances with the dictates of FED. R CRM P. 11, and thus, his
guilty-plea conviction should be vacated. W AFFIRM

OCchoa’s primary contention is that the nmagistrate judge™

failed to apprise Ochoa in open court and determ ne that Ochoa

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

Cchoa entered his guilty plea before the magistrate
judge. See United States v. Dees, 125 F.3d 261, 264-65 (5th Cr
1997) .
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under st ood the wai ver-of-appeal provision in the plea agreenent.
See RULE 11(c)(6). RuLE 11(c)(6) requires the court, before
accepting the guilty plea, to informthe defendant and determ ne
that the defendant understands “any provision in a plea agreenent
wai ving the right to appeal or to collaterally attack the

sent ence.” A review of rearraignnent reveals that the

magi strate judge failed to conply with this rule. However, no

sentencing error is asserted on appeal. Cf. United States v.

Teeter, 257 F.3d 14, 27 (1st Cr. 2001) (RwE 11(c)(6) error
results in appellate court review ng sentencing issues). Thus,

the error is harmess. See RuE 11(h); United States v. Johnson,

1 F.3d 296, 298 (5th Cr. 1993) (en banc).

Cchoa al so argues that RuE 11 error ensued fromthe court
reporter’s failure to record the summary of the pl ea agreenent
given by the Assistant U S. Attorney and fromthe magistrate
judge’s failure to determ ne whether Cchoa’s decision to plead
guilty resulted fromprior discussions between the parties. Qur

i ndependent review detects no variance with RuE 11. See United

States v. Gonzalez, 259 F.3d 355, 358 n.1 (5th Gr. 2001).

AFF| RMED.



