UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10437
Summary Cal endar

M CHAEL BI TSOFF,
Pl ai ntiff-Appellant,
ver sus
CI TY OF DALLAS,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northen District of Texas
(3-98-CV-1262-BD- R

Oct ober 19, 1999
Before DAVIS, SM TH, and BARKSDALE, Circuit Judges.
PER CURI AM *

For this challenge to a summary judgnent, at issue are whet her
the governnent enployee’'s conplaints about his supervisor’s
managenent style and conduct in office are protected by the First
Amendnent ; and whether the clained retaliation for exercising First
Amendnent rights is a deprivation of a property interest under the
Fourteenth Amendnent.

M chael Bitsoff was enpl oyed by a public service radio station
owned by the Cty O Dallas. H s inmediate supervisor was
supervi sed by Geg Davis. |In June 1997, the rel ationship between

Bitsoff and Davis began to sour. Bitsoff nade conplaints toa Gty

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Human Resources Analyst and to Davis' Supervisor, that Davis’
managenent style was verbal |y abusive, physically intimdating and
creating a hostile work environnent. Bitsoff also conpl ai ned that
Davis 1) denmanded special services from vendors and clients; 2)
negoti ated deal s that viol ated pre-existing contracts or benefitted
Davis personally; and 3) ordered Bitsoff to falsify a mleage
report (collectively nmal feasance in office).

Followng these <conplaints, Bitsoff <clains that Davis
retaliated against him eventually leading to his resignation,
whi ch he equates to a constructive discharge. Bitsoff filed suit
claimng retaliation for exercising his First Anmendnent rights and
a Substantive Due Process claimregarding his property interest in
hi s j ob.

The district court granted summary judgnent for the City,
hol ding that 1) the conplaints about Davis’ managenent style were
not protected speech; 2) the reports of msmanagenent and
mal f easance in office were of public concern; but, that 3)Bitsoff
had not presented any evidence |linking these reports to an adverse
enpl oynent action against him and 4) that the deprivation of a
property right in the job fell with the First Amendnent claim
because it was based on the sanme underlying facts.

No authority need be cited for the rules that a summary
judgnent is reviewed de novo; and that such judgnent is proper if
there is no material fact issue, and the novant is entitled to

judgnent as a matter of |aw.



The three part test developed by this circuit for First
Amendnent retaliation cases is: 1) the speech involves a matter of
public concern; 2) the enployee’s interest in comenting on the
matter outweighs the enployer’s interest in pronoting efficiency;
and 3) the exercise of free speech was a substantial notivating
factor in the adverse enpl oynent action. E.g., Denton v. Morgan,
136 F.3d 1038, 1042 n.2 (5th Gr.1998). Essentially for the
reasons stated by the district court, the summary judgnent was
proper. See Connick v. Myers, 461 U S. 138, 146 (1983); Fow er v.
Smth 68 F.3d 124, 128 (5th Gr. 1995).
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