IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10405
Summary Cal endar

BOB W MCDAN EL, doi ng busi ness as
Ballinger EMS., Inc.; MCDAN EL MEDI CAL

Pl aintiffs-Appellants,
vVer sus
RUNNELS COUNTY, TEXAS; ET AL,

Def endant s,
WLLI AM POLLAN, D.QO; KAREN RIGHTM RE, D. O,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 6:98-CV-69-C

January 18, 2000

Bef ore KING Chief Judge, and WENER and BARKSDALE, Circuit
Judges.

PER CURI AM *

This is an appeal fromthe district court’s grant of
sanctions under Fed. R Cv. P. 11 against Bob W MDaniel, d/b/a
Ballinger EMS., Inc. and MDaniel Mdical (“MDaniel”), and his
counsel, Cerald K Fugit (“Fugit”). Defendants-Appellees, Dr.
WlliamPollan (“Pollan”) and Dr. Karen Rightmre (“Rightmre”),

argue that MDaniel’s and Fugit’'s appeal is frivolous and seek

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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damages and costs in connection with sane under Fed. R App. P
38.

“[Aln appell ate court should apply an abuse-of-discretion
standard in reviewng all aspects of a district court’s Rule 11

determnation.” Cooter & Gell v. Hartmarx Corp., 496 U. S. 384,

405 (1990). The review is “necessarily deferential” because the

the district court is better situated than the court of appeals

to marshal the pertinent facts and apply the fact-dependant |egal

standard mandated by Rule 11.’” Lulirama Ltd. v. Axcess Broad.

Serv., Inc., 128 F.3d 872, 884 (5th Gr. 1997) (citing Cooter &

Gell, 496 U.S. at 402)).

The district court concluded that MDaniel’ s conplaint
violated Rule 11(b)(3) because the allegations and factual
contentions against Pollan and Rightmre did not have evidentiary
support. MDaniel’s and Fugit’s appeal, which rests largely on

our opinion in Smth v. Qur Lady of the Lake Hosp., Inc., 960

F.2d 439 (5th G r. 1992), asserts that the inposition of
sanctions was i nproper because no discovery had taken place in
this case, and as such, the causes of action against Pollan and
Rightmre could not yet be factually devel oped.

The facts and context of Smith are distinguishable fromthis
case. In Smth, we noted that the | awers could cite specific
facts obtained fromtheir prefiling inquiry which supported the
claimthey filed. 1d. at 445. The discovery process could
therefore be used to prove or disprove the facts learned in their
prefiling inquiry. In this case, Fugit cannot point to even one

fact obtained fromhis so-called prefiling inquiry which supports
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McDani el’s cl ains agai nst Pollan and Rightmre or that would
support those clains if discovery were allowed to progress. As
noted by the district court, MDaniel had nunmerous opportunities
to provide evidentiary support for his clains against Pollan and
Rightmre, but he failed to do so. Accordingly, the district
court did not abuse its discretion in inposing Rule 11 sanctions
agai nst MDani el and Fugit.

Rul e 38 provides that “[i]f a court of appeals shal
determ ne that an appeal is frivolous, it may, . . . award just
damages and single or double costs to the appellee.” Although
McDaniel’s and Fugit’s chances of success on this appeal were
slim indeed very slim we do not find their appeal to be so
devoid of legal nerit that it justifies damages and costs under

Rul e 38. Canpbell v. Tel edyne Movible Ofshore, Inc., 714 F. 2d

429, 431 (5th Cr. 1983); Edwards v. Cass County, Texas, 919 F.2d

273, 276 (5th Cr. 1990). Pollan’s and Rightmre's notion for
damages and costs under Rule 38 is therefore DEN ED

AFFI RVED.



