IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10335
Conf er ence Cal endar

RUBEN CHAPA | BARRA

Pl ai ntiff-Appellant,
vVer sus
DAVI D TURNER DUNCAN, JR.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:99-CV-36-C

August 27, 1999
Before KING Chief Judge, and JOLLY and DAVIS, G rcuit Judges.
PER CURI AM *
Ruben Chapa I barra ("Chapa"), Texas prisoner # 64530-080,

appeal s the sua sponte dismssal for |ack of subject matter of

his pro se lawsuit agai nst fornmer counsel whom he all eges
breached his contract, defrauded himof fees paid, and acted
negligently in failing to represent himin postconviction
proceedi ngs. Both Chapa and Duncan are residents of Texas;

consequently, diversity jurisdiction does not exist. See 28

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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US C § 1332; CGetty Gl Corp. V. Insurance Co. of NN Am, 841

F.2d 1254, 1258-59 (5th Cr. 1988).

Chapa now argues that federal -question jurisdiction exists,
pursuant to 28 U.S.C. 8§ 1331, because his clains against his
attorney are related to a federal crimnal conviction. This
argunent is specious; he has filed a |awsuit alleging clains of
fraud, breach of contract, and negligence, none of which, on
their face, inplicates a federal right sufficiently to invoke
§ 1331, irrespective of the nature of his crimnal conviction.

Chapa additionally argues that jurisdiction is sonehow
grounded upon Federal Rules of Cvil Procedure 55 and 60. These
rules, dealing with judgnents and relief therefrom have nothing
to do with jurisdiction. See Fed. R Cv. P. 55 and 60.

Chapa renews his argunent that jurisdiction existed under
8 1331 because his attorney’s fraud had the effect of suspending
his habeas relief, in violation of the Suspension O ause, since
the limtations period for pursuing postconviction relief has
expired in his case. Even if it is assuned that Chapa nay raise
a Suspension Clause claimin a civil action against his attorney,
hi s postconviction relief procedure is under 28 U S.C. § 2255,
the limtations period of which is not constrai ned by the
Suspensi on C ause because a 8§ 2255 notion is not a habeas corpus

action. See Turner v. Johnson, 177 F.3d 390, 392 & n.1 (5th Cr.

1999) .
Dism ssal for lack of subject-nmatter jurisdiction was not

error. This appeal is without arguable nerit, is frivolous, and
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is dismssed. See Howard v. King, 707 F.2d 215, 219-20 (5th Gr.

1983); S5THQAR R 42.2.
APPEAL DI SM SSED.



