IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10238
Conf er ence Cal endar

RON MCCLURE

Pl ai ntiff-Appellant,
vVer sus
C. R ENGLAND & SONS, | NC.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:98-CV-147-Y

Oct ober 19, 1999
Before JONES, SM TH, and STEWART, C rcuit Judges.
PER CURI AM *

Ron McClure appeals the granting of defendant’s Rule 60(b)
nmotion to anmend the final judgnment froma dismssal wthout
prejudice to a dismssal with prejudice of McCure' s pro se
action alleging a violation of the Fair Labor Standards Act.
McCl ure argues that the district court abused its discretion in
granting the Rule 60(b) notion because of m sconduct by C R

Engl and during di scovery.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The district court did not abuse its discretion in granting
the Rule 60(b) notion because McClure engaged in clear delay and
cont umaci ous conduct and a dism ssal with prejudice was the

appropriate renedy. See Halicki v. lLouisiana Casino Cruises,

Inc., 151 F.3d 465, 470 (5th Cr. 1998), cert. denied, 119 S. C

1143 (1999); Coane v. Ferrara Pan Candy Co., 898 F.2d 1030, 1032

(5th Gr. 1990). Mddure disregarded the Federal Rules of G vi
Procedure, abused the discovery process by acting in
contravention of the initial scheduling order, engaged in further
abuse of the discovery process follow ng a protective order, and,
followng his dismssal without prejudice, re-filed his case in
an effort to escape sanctions for his behavior.

McCl ure has noved for the award of reasonable costs. The
notion is DEN ED because McClure is not entitled to an award of
costs. See Fed. R App. P. 39(a)(2).
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