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PER CURI AM *

At issue is whether a Rule 12(b)(6) dismssal for failure to
state a claimis proper when the conplaint alleges an individual,
who uses another to present an educational financial planning
wor kshop, is liable to a workshop attendee for the presenter’s post-
wor kshop conversion of the attendee’s funds, liability having been
prem sed on negligent msrepresentation of the presenter’s
qualifications, negligence, vicarious |liability for the presenter’s
crimnal acts, violation of the Texas Deceptive Trade Practices Act,

TeEx. Bus. & Coum CooE 88 17.41-17.63, and violation of the Texas

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Securities Act, Tex. Rev. Qv. STAT. arts. 581-1 through 581-37. W
AFFI RM
| .

The third anended conpl aint all eges the follow ng. Defendants
Ft. Wrth Chapter of the National Managenent Associ ation (NVA) and
Ceneral Dynam cs Managenent Associ ation jointly sponsored three-day
retirement planning workshops at General Dynamcs’ facility. (NVA
and General Dynam cs settled.)

On 31 January 1992, Defendant Successful Money Mnagenent
Semnars, Inc. (SMVB), entered into a |license agreenent wi th Turner
(“Financial Strategies for Successful Retirenment Services License
Agreenent”). Turner paid SMVS $4,500 “for the right to teach and
pronote the investnent advisory business of [his conpany] Annable
Turner & Conpany at certain pre-arranged sem nars under the SMVS
trademar k/service mark ... and use and distribute SMV5 materials at
these semnars”. Accordingly, he “was allowed to hold hinself out
as a financial planner and retirenent specialist approved by SMVE”.

Def endant Mason A. Dinehart IIl, “as SMW apparent agent and
i censee, represented hinself to be an authorized representative of
the NMA”. Doi ng busi ness as Fi nanci al Educati on Networ k Devel opnent
(FEND), Dinehart selected Turner to be his representative for
presenting the workshops. D nehart introduced Turner at those
wor kshops as a “certified financial planner” or “c.f.p.” Turner was
not a “c.f.p.” Furthernore, he was pronoting his own unregistered
advisory firm Annable Turner & Co., at these workshops; Turner

i ndividually, was not registered, contrary to Texas |aw, as a fee-



based financial planner; he had a disciplinary record with the
Nati onal Association of Securities Dealers; and he had been fired
by E.F. Hutton for engaging in inproper financial transactions.
D nehart knew, or should have known, these facts about Turner.

Turner agreed to pay D nehart 25%of the fees he received from
each wor kshop. Di nehart negligently referred Turner to Franklin
Engl e and Robert Garbarino (Plaintiffs).

Engl e attended a workshop begi nning 29 Septenber 1992. | t
included a free individualized financial plan worth $500. He
conpleted the financial history fornms, and attended his free
consul tation with Turner.

In Septenber 1993 (alnbst a year after the workshop), Engle
transferred funds to Turner to purchase investnent securities.
Turner, however, did not purchase any securities with the noney,;
i nstead, he converted it. In 1994, Engle transferred nore than
$100,000 in assets to Turner for himto manage. On 24 July 1995,
Turner convinced Engle to liquidate a portion of these assets to
purchase a security; but, instead of buying the security, Turner
converted the liquidated portionto his own use. Finally, in 1996,
Engle transferred an IRAto Turner; he converted it. In April 1997,
Engle | earned the investnents he had with Turner had no val ue.

Garbarino attended a workshop at General Dynam cs’ facility on
29 January 1992. Turner was introduced by Dinehart as “FEND s
representative”; Garbarino also received the free financial plan.

In April and July 1992, Garbarino cashed his United States

Savi ngs Bonds and gave the noney, along with alnost all of his and



his wife’'s other noney, to Turner to nanage. In Qctober 1993,
Garbarino transferred his 401(k) funds to Turner. |In Novenber 1995
(nore than three years after the workshop), Turner recomended t hat
Garbarino invest in a high-yield corporate bond. Once agai n,
instead of investing in a security, Turner converted the noney
Garbarino transferred. In 1996 (four years after the workshop),
Garbarino transferred nore assets to Turner. Once again, Turner
converted them

The original conplaint was filed in district court on 19
Decenber 1997. Plaintiffs claim inter alia, negl i gent
m srepresentation, negligence, vicarious liability, violationof the
Texas Deceptive Trade Practices Act, and violation of the Texas
Securities Act. The first anended conplaint was filed on 13
February 1998.

In March 1998, Plaintiffs’ request to file a second anended
conpl ai nt was granted wi t hout opposition. It was filed on 23 March.

On 17 April, Donehart noved to dismss the second anended
conpl ai nt. On 9 June, pursuant to FeED. R Qv. P. 12(b)(6), the
district court tentatively dismssed the conplaint for failure to
state a claim The district court ruled that Plaintiffs had failed
to allege: (1) facts constituting a primary violation of the Texas
Securities Act, or, assumng a primary violation, aider and abettor
liability; (2) acontractual rel ati onshi p supported by consi deration
between Plaintiffs and Defendants; (3) a duty of care on the part
of Defendants to Plaintiffs; and (4) facts that would classify

Plaintiffs as consuners, that there was a false, msleading, or



deceptive trade practice, and, that, if there was a deceptive trade
practice, it was the cause of Plaintiffs damages.

The court gave Plaintiffs until 9 July to file a third anended
conplaint, remnding themof their obligations under Rule 11. On
22 June, instead of filing a third anmended conplaint, Plaintiffs
moved to transfer venue. The notion was denied four days |ater.

On 9 July, the third anended conplaint was filed. Pursuant to
a conprehensive opinion, it was dismssed in January 1999 for
failure to state a claim Engle v. Dinehart, No. 4:97-CV-1058-A
(N.D. Tex. 7 Jan. 1999).

Def endant SMMS settled just before oral argunent here.
Di nehart is the only remaini ng Def endant.

1.

In addition to contesting the dism ssal of their third anended

conplaint, Plaintiffs challenge rulings on venue and di scovery.
A
1

The court refused to transfer venue under 28 U.S.C. § 1404(a).
Such denial is reviewed for abuse of discretion. E.g., Peteet v.
Dow Chem Co., 868 F.2d 1428, 1436 (5th Gr. 1989).

This action concerns Turner and educational workshops. An
action in another forum concerns Turner and several securities
accounts. The actions do not involve substantially simlar issues.
There was no abuse of discretion.

2.



Di scovery was stayed, pending ruling on the notion to di sm ss.
Appel l ants provide no authority in support of this issue.

FED. R App. P. 28(a)(9)(A) requires their brief to include
argunent, which nust include their “contentions and the reasons for
them with citations to the authorities and parts of the record on
whi ch appel lant relies”. O course, issues not properly briefed are
deenmed abandoned. E.g., United States v. Guerrero, 169 F.3d 933,
943 (5th Gir. 1999).

In any event, the stay was proper, inthe light of Plaintiffs’
frequent anendnents to the conplaint and the pending 12(b)(6)
not i on.

B.

We review de novo dismssal of a conplaint, pursuant to Rule
12(b)(6), for failure to state a claim E.g., Blackburnv. Gty of
Marshal |, 42 F.3d 925, 931 (5th Cr. 1995). A conplaint survives
scrutiny “unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claimwhich would entitle
himto relief”. Conley v. G bson, 355 U S. 41, 45-46 (1957). The
question is whether, “in the light nost favorable to the plaintiff
and with every doubt resolved in his behalf, the conplaint states
any valid claimfor relief”. Lowey v. Texas A&M Univ. Sys., 117
F.3d 242, 247 (5th Cr. 1997) (internal quotation marks and citation
omtted).

Di sm ssal was proper, essentially for the reasons stated in the
district court’s opinion. A few of the nunerous reasons for our so

hol di ng fol | ow.



1

The third anended conplaint fails to state a claim for
negli gent m srepresentation, because thereis no allegation D nehart
gave any advice to Plaintiffs with respect to i nvestnent purchases
fromTurner. Dinehart’s coments about Turner’s qualifications were
not a recommendation to make investnments with him Nor were
Plaintiffs justified in relying on them in trying to purchase
i nvest nents. In addition, Turner’s conversion, the cause of the
| osses, is far too attenuated from Dinehart’s representing Turner
as a “certified financial planner”.

2.

For the negligence claim the third anmended conpl aint points
to no duty on the part of Dinehart to Plaintiffs. Dinehart did not
have a duty to investigate Turner and disclose the results of such
investigation to Plaintiffs. See ol den Spread Council, Inc. wv.
Akins, 926 S.W2d 287, 291 (Tex. 1996). Plaintiffs allege Turner’s
crimnal acts were foreseeable to Dinehart. Foreseeability al one,
however, is not sufficient to justify the inposition of a duty. Id.
at 290-91.

3.

For the vicarious liability claim Turner was not Dinehart’s
agent for the purchase of investnents, the cause of the | osses; and,
for the purchase of securities, Plaintiffs did not justifiably rely
on any statenent or conduct by D nehart representing that Turner was
hi s agent. Furthernore, the application to attend the workshop

attached to the third anended conpl aint as an exhibit, states FEND



was “a purely educational organization where only information is
provi ded”. (Enphasis in original.)
4.

Liability under the Texas Deceptive Trade Practices Act (DTPA)
islimted to those coommtting a deceptive trade practice or act in
connection with a consuner transaction in goods or services. E.g.,
Anmstadt v. United States Brass Corp., 919 S.W2d 644, 650 (Tex.
1996). The conpl ai nt does not all ege a consuner transacti on between
D nehart and Plaintiffs.

5.

For the Texas Securities Act, the third anmended conpl ai nt does
not allege Turner sold Plaintiffs securities. | nstead, w thout
purchasi ng securities, he converted noney they entrusted to him

Assuming a securities transaction between Turner and
Plaintiffs, D nehart cannot be |iable as an ai der and abettor unl ess
he was aware of the violation and recklessly disregarded it. E. g.,
| nsurance Co. of NN. Am v. Mrris, 981 S.W2d 667, 675 (Tex. 1998).
There is no all egation of any know edge by Di nehart of any security
transaction between Turner and Plaintiffs.

L1l
For the foregoing reasons, the dismssal is

AFF| RMED.



DENNI'S, G rcuit Judge, concurring in part and dissenting in part:

The plaintiffs-appellants, Franklin Engl e and Robert Garbari no,
appeal from the district court’s judgnent, which dismssed their
conplaint, under Fep. R CQGv. P. 12(b)(6), for failure of the
pl eading to state a claimupon which relief can be granted. In ny
opi nion, the conplaint stated clains against defendant-appellee,
Mason Dinehart, doing business as Financial Education Network
Devel opnment, Inc., based on the Texas Deceptive Trade Practices Act
and the Texas common |aw of negligence and negligent
m srepresentation, but failed to state a claim under the Texas
Securities Act. Accordingly, | respectfully dissent from the
majority’s affirmance of the district court’s judgnent, except for
its dism ssal of the Texas Securities Act claim

| .  BACKGROUND FACTS ALLEGED I N THE COVPLAI NT

The plaintiffs’ petition alleges that: D nehart, doi ng busi ness
as Fi nanci al Educati on Network Devel opnent, Inc. (“FEND’), and as the
apparent agent and | i censee of Successful Money Managenent Sem nars,
Inc. (“SMVB"), represented to plaintiffs that he was an authorized
representative of the National Mnagenent Association (“NVA’) and
that he had contacts with virtually all of NMA's chapters at major
corporations in the United States.? Through his network of
financial planners and consultants, Dinehart, doing business as
FEND, was in the business of arranging for financial advisers to

conduct workshops for groups of corporate enpl oyees seeking expert

2This court granted the parties’ joint notion to dismss the
appeal w thout prejudice as to appell ee Successful Money Managenent
Sem nars, Inc. on COctober 28, 1999.
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know edge, information and advice about financial planning and
i nvestment of their 401(k) and other retirenent funds. D nehart had
the exclusive right to use the SMVS materi als at NVA chapters across
the country. SMVE prohibited other |icensees from conpeting with
D nehart for the NMA account.

In 1992, Di nehart sel ected Roger E. Turner to be his and FEND s
representative in the presentati on of SMVS wor kshops to NVA chapters
inthe Dallas-Ft. Wrth area, including the NMA chapter at General
Dynam cs Corporation. Dinehart introduced Turner at the workshops
that plaintiffs attended and represented to themthat Turner was a
“certified financial planner,” or “c.f.p.”

In truth, however, as D nehart knew or should have known,
Turner had never been certified by the Certified Financial Planner

Board of Standards, Inc. to use the federally registered trademark

c.f.p.” or “certified financial planner,” and he was not |icensed

to provide fee based advisory services in Texas; Turner had a
disciplinary record with the NASD for engaging in private
transactions and sel l i ng unregi stered financi al products wi t hout the
know edge of his broker-deal er; Turner had been fired by E.F. Hutton
in 1986 for such conduct; Turner had m sappropriated alnpost a
mllion dollars fromvictins through the sale of “Towers Fi nanci al”
coll ateralized notes; and Turner’s i nvest nent advi sory firm Annabl e

Tur ner and Conpany, was not regi stered to provide i nvest nent advice

in Texas.



Di nehart conceal ed fromor did not disclosetoplaintiffs that,
prior to the 1992-1993 wor kshops, Dinehart and Turner had agreed
that Turner woul d pay Di nehart approximately 25%of the fees Turner
collected from the workshop participants; and that Dinehart and
Turner carried out this plan and agreenment while Turner conducted
regul ar workshops in 1992-1993 at Ceneral Dynam cs Corporation and
Lockheed Corporation under the trademark “Financial Strategies for
Successful Retirenment Sem nar.”

In 1992, Frank Engle, alnpbst sixty years old, and Robert
Garbarino, aged fifty years, were veteran engi neers enployed by
Ceneral Dynam cs. They worked at a plant which Lockheed planned to
acquire from CGeneral Dynam cs. The sale was expected to trigger
| unmp sumdi stributions of retirenment funds to many General Dynam cs
enpl oyees. Dinehart and FEND or gani zed and presented conprehensi ve
retirement planning workshops at the CGeneral Dynamcs plant to
assi st enpl oyees in financial planning and i nvestnent of retirenent
funds. Engle and Garbarino participated i n workshops conduct ed at
their plant by Turner, acting as Dinehart/FEND s representative.

As part of the workshops each participant received an
i ndividualized financial plan and consultation, valued by the
organi zers at $500, designed to prepare them for the anticipated
sale of the plant to Lockeed and the distribution of retirenent
funds by General Dynamics. At the close of their workshops, Turner
had each plaintiff fill out forns disclosing his confidential
personal financial data and history. The fornms were drafted and

di ssem nated by SMMS, bearing the SMVS | ogo and trademark. The SMVS
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materials represented to the plaintiffs that the information would
be treated as confidential and anal yzed by a SMVS fi nanci al pl anner.
SMVE represented that each plaintiff could receive a personalized
retirement plan including reconmendations for specific investnents
and ot her financial planning tools to help themneet their famlies’
needs and achieve their goals. In fact, however, Turner used the
SMVE materials and his position as the D nehart/FEND representative
to gain the confidence of the plaintiffs and their authorization to
advi se, reconmmend and execute the investnent of their | RA and ot her
retirenment assets. During that process, however, Turner converted
the plaintiffs’ assets to his own use and benefit. From 1993 to
1996, plaintiffs lost over $200,000 of their retirement funds
t hrough the fraudul ent conduct of Roger E. Turner. The plaintiffs
relied to their detrinment on the false information provided them by
Di nehart/ FEND to the effect that Turner was a qualified and reli abl e
retirement specialist, certified financial planner or accredited
i nvest ment adviser. On the basis of these and ot her representations
by Di nehart/FEND, the plaintiffs entrusted their retirenment funds
to Turner for investnent. D nehart/FEND knew or shoul d have known
that Turner was corrupt, had a disciplinary record, did not have
valid credentials as a retirenent or financial planner, and was
likely to commt intentional m sconduct and abuses of trust to the
plaintiffs’ detrinment. But for the false information about Turner
provi ded by Di nehart/FEND, the plaintiffs would not have relied on
Turner’s advi ce or guidance and would not have entrusted himw th

the investnent of their IRA and other retirenent funds.
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Turner’ s regi stration as an i nvestnent advi ser i n Texas expired
on Decenber 31, 1991 and was not renewed. The Annable Turner and
Conpany’s registration with the Texas Securities Board as an
i nvest ment advi ser | apsed before Turner began t he wor kshops. Turner
viol ated the Texas Securities Act, Tex. Rev. Qv. STAT. art. 581-
19(C) (6), by conducting a fee-based i nvest nent advi sory busi ness in
Texas through which he recommended and executed the purchase of
unregi stered securities on behalf of the plaintiffs. Turner al so
viol ated the Texas Securities Act, Tex. Rev. Qv. STAT. art. 581-
33(a)(1) and (2) by selling unregistered securities and securities
by neans of untrue statenents of material facts and fraudul ent
om ssi ons. On May 12, 1998, Turner was convicted of federal
securities fraud under 15 U . S.C. 88 77q(a) and 77x.

1. ANALYSIS
A. Negligent Msrepresentation

The Texas Suprene Court, in Federal Land Bank Ass’'n of Tyler
v. Sl oane, 825 S.W2d 439, 442 (Tex. 1991), adopted the conmon | aw
cause of action for negligent msrepresentation that results in
pecuniary |l oss as set out in the RESTATEMENT ( SECOND) oF TORTS § 552
(1977). See also McCam sh, Martin, Brown & Loeffler v. F.E. Appling
Interests, 991 S.W2d 787, 791 (Tex. 1999); First Nat’'l Bank of
Durant v. Trans Terra Corp. Int., 142 F.3d 802, 808 (5" Cir. 1998).
Section 552(1) of the Restatenent provides:

One who, in the course of his business, profession or

enpl oynent, or in any other transaction in which he has

a pecuniary interest, supplies false information for the

gui dance of others in their business transactions, is

subject to liability for pecuniary | oss caused to them by

their justifiable reliance on the information, if he

- 18 -



fails to exercise reasonable care or conpetence in
obt ai ni ng or comuni cating the information.

Al t hough the Texas Suprene Court, in Sl oane and McCam sh, did
not quote or paraphrase section 552(2) & (3), as it did section
552(1), the opinions indicate an intention to adopt section 552 as
a whole. This court has interpreted the decisions accordingly. See
First National, 142 F.3d at 808-09; Scottish Heritable Trust, PLC
v. Peat Marwick Main & Co., 81 F.3d 606, 612-14 (5" Cr. 1996).
Because Engle and Garbarino do not allege that D nehart and FEND
were under a public duty to give the information in question, the
liability in the present case is |imted by section 552(2) which,
in pertinent part, provides:

[T]he liability stated in Subsection (1) is limted to

| oss suffered

(a) by the person or one of alimted group of persons

for whose benefit and gui dance he intends to supply the

informartion or knows that the recipient intends to

supply it; and

(b) through reliance upon it in a transaction that he
intends the information to influence or knows that the
recipient so intends or in a substantially simlar
transacti on.

Accepting all well-pleaded facts as true and viewng themin
the light nost favorable to the plaintiffs, with every doubt
resolved in their behalf, | believe that their conplaint states a
cause of action against the defendants under the Texas commopn | aw
of negligent m srepresentation causing pecuniary |oss as descri bed
by t he RESTATEMENT ( SECOND) OF TorTs § 552. Dinehart, doi ng business as
FEND, was acting in the course of his business, profession or

enpl oynent when he planned and organi zed the retirenent investnent

wor kshops, selected Turner as his representative and as the expert

- 14 -



to conduct them and solicited the plaintiffs’ participation and
reliance on Turner for financial advice and instruction. D nehart
al so had a pecuniary interest in the fees charged the workshop
participants and in the quality and reputation of the workshops he
organi zed and pronoted nationwide in the scope and course of his
busi ness. Dinehart, personally and doi ng busi ness as FEND, supplied
false information directly tothe plaintiffs for the gui dance of the
plaintiffs in their business transactions. He incorrectly
represented to them that Turner was a reputable, qualified, and
certified expert upon whomthey could rely for sound i nformati on and
beneficial advice in their financial, investnment and retirenent
pl anning transacti ons. The plaintiffs, i nexperienced and
unsophi sticated in financial planning and i nvestnents, justifiably
relied upon the information supplied themabout Turner by Di nehart,
who had bol stered his own credibility by advertising his experience
and rel ations with the NVA chapters at maj or corporations, SMVS, and
hi s own organi zati on, FEND. The plaintiffs suffered | osses of their
assets due to their justifiable reliance upon the false information
about Turner supplied them by D nehart/FEND, as well as
Di nehart/ FEND s endor senent of Turner as their representative, which
caused the plaintiffs to justifiably rely on Turner’s fraudul ent
advice, information and services. Dinehart is liable to the
plaintiffs for these |osses because he did not exercise the
reasonabl e care and conpetence, professed by and expected of a
person engaged i n his business or profession, in engaging Turner to

conduct the workshops w thout an adequate investigation of his
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reliability, and in obtaining and comrunicating to the plaintiffs
the fal seinformation and i npressi ons concerning the trustworthiness
of Tur ner. Engle and Garbarino were anong a |limted group of
persons for whose benefit and gui dance Di nehart and FEND i ntended
to supply the false information about Turner. The plaintiffs
suffered | osses through reliance upon the false information in
transactions Dinehart intended the information to influence, viz.,
the plaintiffs’ participation for a fee in the workshops under
Turner’s tutelage; the plaintiffs’ reliance on Turner for
instruction, advice and information regarding their financial,
i nvest nent , and retirenent planning and transactions; t he
plaintiffs’ disclosures of personal financial data to Turner and
recei pt from him of i ndi vidualized financial pl ans and
consultations; and in substantially simlar transactions.

The damages recoverable for a negligent representation,
however, are limted to those necessary to conpensate Engle and
Garbarino for the pecuniary losses to them of which the
m srepresentations were a |egal cause. In Sloane, 825 S.W2d at
443, the Texas Suprene Court declined to extend danages beyond t hose
limts provided i n Restatenent section 552B. The court adopted the
pertinent part of that section in its opinion, as follows:

The Restatenent provides damages for this tort as

fol |l ows:

(D The damages recoverabl e for a negl i gent

m srepresentation are those necessary to conpensate the

plaintiff for the pecuniary loss to him of which the

m srepresentation is | egal cause, including

(a) the difference between the value of what he has

received in the transaction and its purchase price or

ot her value given for it; and

(b) pecuniary | oss suffered otherwi se as a consequence of

- 16 -



the plaintiff’s reliance upon the m srepresentation.

(2) t he damages recoverabl e for a negl i gent
m srepresentation do not include the benefit of the
plaintiff’s contract with the defendant.

|d. at 442. The court pointed out that “[t] he Restatenent advances
several policy reasons for limting damages, including a |ower
degree of fault indicated by a | ess cul pable nental state and the
need to keep liability proportional torisk.” Id. at 442-43 (citing
RESTATEMENT ( SECOND) OF TorTs 8§ 552, comment a (1977)). Accordingly,
the court rejected the Sl oanes’ argunent that they shoul d be al | owed
damages for nmental angui sh because Restatenent 552B “limts damages
to pecuniary loss alone.” Sloane, 825 S.W2d at 442.

Consequently, | conclude that Engle and Garbarino have stated
a claimagainst Dinehart and FEND for which relief may be granted
based upon an action for negligent msrepresentation under the
common | aw of Texas, by virtue of the Texas Suprene Court’s adoption
of the provisions and |imtations of sections 552 and 552B of the
RESTATEMENT ( SECOND) OF TORTS

B. Negligence

In their third anmended conplaint, the plaintiffs nade the
followng allegations with regard to the defendant’s negli gence:

[ Di nehart and FEND] knew or should have known the

foll ow ng about Turner when they selected himto present

conprehensive retirenment planning workshops to retiring

enpl oyees at General Dynam cs:

1) M. Turner had a disciplinary record with the NASD f or

securities offenses;

2)M. Turner was not |icensed or registered to provide

i nvestment advice in Texas in 1992;

3) M. Turner and/or his businesses had tax liens and

other financial difficulties which would affect the
advi ce given to General Dynam cs enpl oyees; and

- 17 -



4) M. Turner had nunerous outside business interests
which created a dangerous conflict of interest in
advi si ng retiring enpl oyees as to i nvest nent
alternatives

Def endant s[ ] owed Plaintiffs a duty to exercise
reasonable care in selecting and enploying financial
pl anners and advisers appearing before a targeted
audi ence of General Dynam cs enpl oyees receiving | unp sum
distributions of retirenent funds. It was reasonably
foreseeable to [the Defendants] that Plaintiffs would
base i nvest nent deci si ons about their retirenent funds on
the presentations they received at the workshops.
Def endants knew or should have known that Plaintiffs
woul d utilize the workshop (which included a confidenti al

consultation with Turner purportedly worth $500.00) to
purchase services from Turner.

The conplaint states a valid claimfor relief under the Texas
conmmon | aw of negligence. The pleadings, taken in the |ight npst
favorable to the plaintiffs, set forth several sets of facts that
woul d support their negligence claim

Under the doctrine of respondeat superior, a nmaster i s subject
to liability for the torts of his servants commtted while acting
wthin the scope of their enploynent. See Baptist Menorial Hosp.
Sys. v. Sanpson, 969 S.W2d 945, 947 (Tex. 1998)(citing DeWtt v.

Harris County, 904 S. W 2d 650, 654 (Tex. 1995); RESTATEMENT ( SECOND) OF
AcENcY 8§ 219 (1958));® Durand v. Moore, 879 S . W2d 196, 199

3 RESTATEMENT (SECOND) OF AGENCY § 219, in pertinent part,
provi des:

(1) A nmaster is subject to liability for the torts of his
servants commtted while acting in the scope of their
enpl oynent .

(2) A master is not subject to liability for the torts of his
servants acting outside the scope of their enpl oynent, unl ess:

* * %

(d) the servant purported to act or to speak on behalf of the
principal and there was reliance upon apparent authority, or
he was aided in acconplishing the tort by the exi stence of the
agency rel ation.
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(Tex. App. - Houston [14'" Dist.] 1994, no wit); MMrrey Corp. V.
Yawn, 143 S.W2d 664, 666 (Tex.Ct.C v.App.-Texarkana 1940, wit
refused); Caneron Conpress Co. v. Kubecka, 283 S W 285, 286
(Tex. .G v. App. -Austin 1926, no wit). The nost frequently
proffered justification for inposing such liability is that the
mast er has the control or right to control the physical conduct of
the servant in the perfornmance of the services or work. See Bapti st
Menorial, 969 S.W2d at 947 (citing Newspapers, Inc. v. Love, 380
S.W2d 582, 585-86 (Tex. 1964); RESTATEMENT ( SECOND) OF AGENCY 8§
220, cm. d). But because an independent contractor usually has
sole control over the neans and nethods of the work to be
acconpl i shed, the general rule is that an enpl oyer or principal who
hi res an i ndependent contractor is not vicariously liable for the
contractor’s tort or negligence. See id. (citing Enserch Corp. v.
Parker, 794 S.W2d 2, 6 (Tex. 1990); Redinger v. Living, Inc., 689
S.wW2d 415, 418 (Tex. 1985H)). Nevert hel ess, an enployer or
principal may act so as to be subjected to liability because of the
conduct of a person who is not its agent, or who, although an agent,
has acted outside the scope of his or her authority. See id. at
947. Under the doctrine of ostensible agency, the enployer or
principal nmay be held |iable under circunstances in which his own
conduct shoul d equitably prevent himfromdenying the existence of

an agency.* See id. at 947-48 (citing, e.g., Marble Falls Hous.

4 As a practical matter, there is no distinction between
ost ensi bl e agency, apparent agency, apparent authority, and agency
by estoppel. See Baptist Menorial, 969 S.W2d at 947, n.2 (citing
authorities).
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Auth. v. MKinley, 474 S.W2d 292, 294 (Tex.C v. App.-Austin 1971,
wit ref'd n.r.e.)); MWorter v. Sheller, 993 S . W2d 781, 786
(Tex. App. - Houston[ 14th Di st.] 1999) (persons who defrauded plaintiff
had apparent authority as defendant’s agents)(citing Baptist
Menorial, 969 S.W2d at 949; Biggs v. United States Fire Ins. Co.,
611 S. W2d 624, 629 (Tex. 1981)),; cf. Lane v. Security Title & Trust
Co., 382 S.W2d 326, 330 (Tex.App.-Dallas 1964, no wit)(Insurer
held liable for its local agent’s msrepresentations) (citing
RESTATEMENT OF LAWOF AGENCY, 88 257, 258). “(Ostensible agency in Texas
i s based on the notion of estoppel, that is, arepresentation by the
principal causing justifiablereliance and resulting harm” Bapti st
Menorial, 969 S.W2d at 948 (citing Ares v. Geat S. Bank, 672
S.W2d 447, 450 (Tex. 1984); RESTATEMENT (Seconp) OF AGENCY § 267;
KEETON ET AL., PROSSER AND KEETON ON THE LAWOF TorTs § 105, at 733-34 (5th
ed. 1984) [hereinafter PROSSER]).

Texas has adopt ed RESTATEMENT ( SECOND) OF AGENCY 8§ 267 (1958), under
whi ch a person “asserting ostensible agency nust denonstrate that
(1) the principal, by its conduct, (2) caused him or her to
reasonably believe that the putative agent was an enpl oyee or agent
of the principal, and (3) that he or she justifiably relied on the
appearance of agency.” Baptist Menorial, 969 S.W2d. at 948; see
al so Anes, 672 S.W2d at 450. The Texas Suprene Court, in Baptist
Menorial Hospital, repeated its earlier explanation of ostensible
agency:

Apparent authority in Texas is based on estoppel. It may

arise either from a principal knowingly permtting an

agent to hold herself out as having authority or by a

principal's actions which |ack such ordinary care as to
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clothe an agent with the indicia of authority, thus

| eadi ng a reasonably prudent person to believe that the

agent has the authority she purports to exercise...

A prerequisite to a proper finding of apparent authority

is evidence of conduct by the principal relied upon by

the party asserting the estoppel defense which would | ead

a reasonably prudent person to believe an agent had

authority to so act.
Baptist Menorial, 969 S.W2d at 948 (quoting Anes, 672 S. W 2d 447,
450 (Tex. 1984)).

The plaintiffs’ conplaint alleges facts from which, in the
i ght nost favorable to them it reasonably may be found or inferred
that D nehart, doing business as FEND, by his own conmmuni cations
directly to the plaintiffs and the other workshop participants,
procl ai med Turner, and continuously held himout to be, the agent
and representative of FEND and hinself, caused the plaintiffs to
reasonabl y believe that Turner was his agent and representative, and
that the plaintiffs justifiably relied on the appearance of agency.
Consequently, the plaintiffs alleged facts stating a claim upon
which relief may be granted on the ground that Dinehart, by his
conduct, made Turner his ostensible agent in all nmatters pertaining
to the workshops, and, in the process, subjected hinself to
liability for Turner’s alleged torts against the plaintiffs.

Further, quite apart fromany question of vicarious liability,
the enployer may be held Iiable for his own negligence in certain
situations relevant to the present case. See generally PROSSER, 8§
71 at 510. Wiere there is a foreseeable risk of harmto others
unl ess precautions are taken, it is the enployer’s duty to exercise
reasonable care to select a conpetent, experienced, and careful

contractor, and to provide for such precauti ons as reasonabl y appear
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to be called for. See Ross, 796 S.W2d at 216; Wasson v. Stracener,
786 S. W 2d 414, 422 (Tex. App. —Texar kana 1990, wit denied); King v.
Associ ates Commerci al Corp., 744 S. W 2d 209, 213 (Tex. App. —Texar kana
1987, wit denied) (citing Jones v. Southwestern Newspapers Corp.
694 S.W2d 455, 458 (Tex.App.-Amarillo 1985, no wit); Texas
Anmeri can Bank v. Bogess, 673 S.W2d 398, 400 (Tex.App.-Fort Wrth
1984, dism agr); Mwore v. Roberts, 93 S W2d 236, 238-39
(Tex. G v. App. —Texarkana 1936, wit ref’d); Simmonton v. Perry, 62
SSW 1090 (Tex.Civ.App. 1901, no wit)); see also Estate of
Arringtion v. Fields, 578 S . W2d 173, 178 (Tex.C v.App. 1979,
refused n.r.e.); Read v. Scott Fetzer Co., 990 S.W2d 732, 739-40
(Tex. 1999)(Hecht, J.,dissenting); Prosser, § 33 at 203.

Al so, under another closely related Texas tort |law theory, a
person’s act or om ssion may be negligent if he realizes or should
realize that it involves an unreasonable risk of harm to another
through the intentional tort or crime of a third person.
Accordi ngly, the Texas Suprene Court, in Gol den Spread Council, Inc.
v. Akins, 926 S.W2d 287, 290-91 (Tex. 1996), held that a | ocal Boy
Scouts council’s affirmative act of recommending a person as a
potential scoutnaster to a church sponsor of a scout troop created
a duty on the part of the council to use reasonable care in |ight
of the information the council had received about that person’s
alleged prior nolestation of boys while he was an assistant
scoutmaster in a different troop. The court stated that the | ocal
council’s “duty is best expressed in coment e to Section 302B of

t he RESTATEMENT ( SECOND) OF TORTS, Wwhich recogni zes that there nmay be
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liability ‘[w here the actor has brought into contact or association
with the other a person whomthe actor knows or should know to be
peculiarly |likely to ~commt intentional m sconduct , under
ci rcunst ances which afford a peculiar opportunity or tenptation for
such msconduct.’” 1d. at 291 (quoting RESTATEMENT ( SECOND) OF TORTS
§ 302B, cm. e, par. D). Simlarly, the court, in N xon v. M.
Property Managenent Co., 690 S.W2d 546, 550 (Tex. 1985), in
reversing the trial court’s sunmary judgnent dism ssing plaintiff’s
claim held that a genuine issue of material fact existed as to
whet her an apartnent building owner breached his duty under a
muni ci pal ordi nance to securely close the vacant portions of his
structure agai nst unauthorized entry, resulting in the rape of a 10
year old girl in an enpty apartnent by an of fender who abducted and
brought the victimto the apartnent building. Wth respect to the
i ssue of proxinmate cause, the court concluded that, although usually
the crimnal conduct of a third party is a superseding cause
relieving a negligent actor fromliability, his negligence will not
be excused where the third person’s crimnal conduct is a
foreseeable result of his negligence. ld. at 549-50 (citing
Castillo v. Sears Roebuck & Co., 663 S. W2d 60 (Tex. App. —-San Ant oni 0
1983, wit ref’d n.r.e.); Walkoviak v. Hilton Hotel Corp., 580
S.W2d 623 (Tex.C v.App.—-Houston [14'" Dist.] 1979, wit ref’d
n.r.e.)). In support of the holding, the court quoted RESTATEMENT
(SEcoD) OF TORTS 8§ 448 (1965), which, in pertinent part, provides:
“The act of a third person in conmtting an intentional tort or

crime is a supersedi ng cause of harmto another...unless the actor
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at the tinme of his negligent conduct [creating a situation naking
anot her vulnerable to such tort or crine] realized or should have
realized the |ikelihood that such a situation m ght be created, and
that athird person mght avail hinself of the opportunity to commt
such a tort or crine.”®

Moreover, the court in N xon pointed out that evidence of a
previous rape in the apartnent building is not a prerequisite to
recovery: “All that is required is ‘that the injury be of such a
general character as mght reasonably have been anticipated; and
that the injured party should be so situated with relation to the
wrongful act that injury to himor to one simlarly situated m ght
reasonably have been foreseen.’” |d. at 551 (quoting Carey v. Pure
Distributing Corp., 124 S.W2d 847, 849 (Tex. 1939)). Texas courts
have also followed the principle underlying RESTATEMENT ( SECOND) OF
TorTs § 499: “If the likelihood that a third person my act in a
particul ar manner is the hazard or one of the hazards which nakes
the actor negligent, such an act whether innocent, negligent,
intentionally tortious, or crimnal does not prevent the actor from
being liable for harm caused thereby.” See Hale v. Burgess, 478
S. W 2d 856, 858 (Tex. G v. App. -Waco 1972, nowit); Texas-N M & Il .
Coaches v. Wllians, 191 S.W2d 66, 71 (Tex.C v. App.-El Paso 1945,
wit ref. wn; Reeves v. Tittle, 129 S. W 2d 364, 367 (Tex. G v. App. -

°See al so RESTATEMENT ( SECOND) OF ToRTS 8§ 448, cnt. ¢ (“This is
true although the likelihood that such a crine would be commtted
mght not be of itself enough to make the actor’s conduct
negligent, and the negligent character of the act arises fromthe
fact that it involves other risks which of thensel ves are enough to
make 1t unreasonable, or from such risks together wth the
possibility of crinme.”).
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Eastl and 1939, wit refused); Jesse French Piano & Organ Co. .
Phel ps, 105 S.W 225 (Tex.Civ.App. 1907, no wit).5

The Texas courts have applied the principles underlying the
f oregoi ng cases and RESTATEMENT ( SECOND) OF TorTS 88 302B and 448 to
allowrecovery by plaintiffs for negligently inflicted harmor | oss
of personal property, including noney, through the intentional torts
or crinmes of third persons. See Hoenig v. Texas Comerce Bank
N.A, 939 S W2d 656, 660 (Tex.C v.App.-San Antonio 1996, no
wit)(negligently inflicted loss of rents wupon trust through
conversion by third person); Byrd v. Wodruff, 891 S.W2d 689, 701-
02 (Tex.CG v. App.--Dallas 1994, wit denied, order w thdrawn; dism
agr.)(attorney negligently caused | oss to client through conversion
by third persons); Glstrap v. Beakley, 636 S W2d 736, 741
(Tex. G v. App. -Corpus Christi 1982, no wit)(negligently inflicted
| oss of ownership of oil rig through fraud of third person); cf.
Jesse French Piano, 105 S.W 225 at 227 (negligent cause of | oss of
personal property through theft by thrid person). Simlarly, inthe
present case, Engle and Garbarino seek to recover damages from
Di nehart and FEND for the negligently inflicted harmthey suffered
t hrough the fraud of Turner and the | oss of their personal property,

viz., their retirenment funds and securities. See, e.g., RESTATEMENT

5The RESTATEMENT ( SECOND) OF TORTS cites Jesse French Piano in
support of the |l ast two sentences of comment b acconpanyi ng section
449: *“The duty to refrain fromthe act conmtted or to do the act
omtted is inposed to protect the other fromthis very danger. To
deny recovery because the other’s exposure to the very risk from
which it was the purpose of the duty to protect himresulted in
harmto him would be to deprive the other of all protection and to
make the duty a nullity.”
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(SEcovD) OF Torts 8 927 (Conversion or Destruction of a Thing or of a
Legally Protected Interest In It); RESTATEMENT ( SECOND) OF TORTS 8§ 927,
illus. 4, 5 (recovery of damages for the enbezzlenment of stock
entrusted to a broker).’

The plaintiffs Engle and Garbarino have alleged facts under
whi ch Di nehart and FEND may be held |iabl e, not only vicariously for
the torts of Turner as their ostensible agent, but also for their
own negligence in exposing the plaintiffs to the intentional torts
and crimes of Turner. The conplaint alleges that Turner, under the
gui se of a hel pful financial planner and wor kshop counsel or, gai ned
access to their personal financial information, induced them to

entrust him with control of their retirement assets for the

" The present case is not one in which a plaintiff is seeking
to recover for negligently inflicted, purely economc | oss, w thout
harm to his person or legally protected property interest. The
traditional rule is that a plaintiff cannot recover for pure
econom c loss in such cases. See Rodriquez v. Carson, 519 S . W2d
214, 217 (Tex. App.-Amarillo 1979, ref. n.r.e.) (truck driver could
not recover |oss of salary and comm ssions due to defendant’s
negl i gent damage to truck owned by driver’s enpl oyer); DanB. Dosss,
LAwWoF REMEDIES 8§ 6.6(2), at 142, n.55 (2d ed. 1993) (citing Robins
Dry Dock & Repair Co. v. Flint, 275 US. 303 (1927); State of
Loui siana ex rel. Guste v. MV Testbank, 752 F.2d 1019 (5" Cir.
1985), cert. denied, 477 U S. 903 (1986); General Public Uilities
v. dass Kitchens of Lancaster, Inc., 374 Pa.Super. 203 (1988);
Hale v. Groce, 744 P.2d 1289 (1987)); see al so RESTATEMENT ( SECOND) OF
TorTs 8§ 766C (Negligent Interference with Contract or Prospective
Contractual Relation)(Conmment a:“[]Thus far there has been no
gener al recognition of any liability for a negligent
interference... with the plaintiff's acquisition of prospective
contractual relations[.]”); WIliamPowers, Jr. and Margaret Ni ver,
Negl i gence, Breach of Contract, and the “Econom c Loss” Rule, 23
Tex. TecH L. Rev. 477, 517 (1992). On the contrary, D nehart and
Garbarino are seeking recovery for the harm and |loss of their
|l egally vested protected property rights.



ostensi bl e purpose of financial planning and reinvestnent; that
Turner fraudulently converted their funds to his own use and t her eby
caused themto suffer the harmof the total |oss of their personal
property, that is, their retirenment funds and assets; that they
relied on Dinehart’s false representations that Turner was a
certified, conpetent, experienced and reliable financial and
retirenment investnent planner; that, infact, Turner had little nore
than a high school education, had been discharged by a national
st ock broker for financial m sconduct, had been di sciplined for such
m sconduct by a national securities exchange, had never been
certified as a financial planner, and had | ost his registration and
license as a securities dealer; that Dinehart, as a prudent and
reasonable organizer of retirement planning and investnent
wor kshops, should have discovered these facts by conducting a
routine pre-enploynent investigation of Turner’s qualifications and
experience as an investnent, financial, and retirenent counselor;
that Di nehart negligently enployed Turner, whom he knew or should
have known was neither conpetent nor trustworthy, and negligently
exposed the plaintiffs to an unreasonable risk of harmby the | oss
of their assets through the fraud, m sconduct and i nconpetence of
Turner; that Dinehart’s fal se m srepresentations, negligent hiring,
affirmative actions in pronoting the workshops and vouching for
Turner’ s professional qualifications, and negligent exposure of the
plaintiffs tothe risk of intentional tortious and crim nal conduct
by Turner, caused themto suffer the loss of their property; that

they justifiably relied on Dinehart and Turner to their detrinent
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because, in the absence of Dinehart’s negligent acts and om ssi ons,
the plaintiffs woul d not have entrusted Turner with their retirenent
asset s.
C. Texas Deceptive Trade Practices Act

To recover under the Texas Deceptive Trade Practices Act
(DTPA), a plaintiff nmust establish (1) that he was a consuner; (2)
t hat the defendant engaged in fal se, m sl eadi ng, or deceptive acts;
(3) that he relied on the false, m sleading, or deceptive practices
to his detrinent; and (4) that the defendant’s conduct was a
produci ng cause of his danmage. See Tex. Bus. & Cow CopE ANN.
817.50(a) (West 1987); Doe v. Boys G ubs of Geater Dallas, Inc. 907
S.W2d 472, 478 (Tex. 1995); Weitzel v. Barnes, 691 S.W2d 598, 600
(Tex. 1985). A producing cause is “an efficient, exciting or
contributing cause, which in a natural sequence, produced injuries
or damages.” Rourke v. Garza, 530 S.W2d 794, 801 (Tex. 1975). To
qualify as a consuner, a plaintiff nust have sought or acquired
goods or services by purchase or |ease; and the goods or services
sought, purchased, or |eased nmust formthe basis of the conplaint.
See Ins. Co. of NN Am v. Mrris, 981 S.W2d 667, 675 (Tex. 1998);
Caneron v. Terrell & Garrett, Inc., 618 S.W2d 535, 539 (Tex. 1981);
TeEx. Bus. & Com Cooe 88 17.45(4) and 17.50(a). Furthernore, the
Texas Suprene Court has clearly established that the DTPA definition
of “consuner” is not limted to the actual provider of the goods or
services at issue:

W find no indication in the definition of consunmer in

section 17.45(4), or any other provision of the Act, that

the |l egislature intended to restrict its application only

to deceptive trade practices commtted by persons who
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furnish the goods or services on which the conplaint is
based. Nor do we find any indication that the |l egislature
intended to restrict its application by any other simlar
privity requirenment... The Act is designed to protect
consuners from any deceptive trade practice nmade in
connection with the purchase or |ease of any goods or
services... W, therefore, hold that a person need not
seek or acquire goods or services furnished by the
defendant to be a consuner as defined in the DTPA

Cameron, 618 S.W2d at 540-41; see also Anstadt v. United States
Brass Corp., 919 S. W 2d 644, 649-50 (Tex. 1996) (reaffirm ng Caneron
whil e finding that the DTPA does not “reach upstream manufacturers
and suppliers when their m srepresentations are not conmuni cated to
the consuner.” 1d. at 649.).

Engle and Garbarino allege that they acquired or sought to
purchase the services of a retirenment planning specialist and
incorporate by reference all of the other facts asserted in the
conplaint. Thus, they allege that Di nehart/FEND commtted fal se,
m sl eading or deceptive acts in violation of the DITPA which
constituted a producing cause of the plaintiffs’ loss of their
retirement funds, including the follow ng:

(a) causing confusion or msunderstanding as to the

sour ce, sponsorship, approval, or certification of Turner

as a financial planner, adviser and retirenent speciali st

by maki ng the representations set forth in paragraphs 17-

22, 24-29, 45-45, and 58 above, wthout nmaking a

reasonabl e investigation of Turner’s financial history

and backgr ound, qualifications, | i censes, and

registrations;

(b) causing confusion or m sunderstanding as to Turner’s

affiliation, connection or association with D nehart,

FEND and SMMS as a retirenent specialist and SMVS

fi nanci al pl anner, and his certification and/or

accreditation as a financial pl anner and advi ser

authorized to do business in Texas by commtting the
conduct set forth in paragraphs 17-29, 40-45, 58 above
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and by passing off the services of Roger Turner as being
t hose of SMMS and FEND

(c) expressly and inplicitly representing that Turner’s
qualifications, skill, and background were approved and
suitable for enployees seeking advice and rudent
i nvestnent of retirenent funds;

(d) failing to disclose to Plaintiffs the financial
rel ati onshi ps between the Defendants; and

(e) representing to Plaintiffs that Turner’s services
were specially accredited w thout having conducted any
i ndependent i nvestigation of hi s qualifications,
background, and credentials and failing to disclose to
Plaintiffs that Defendants had conducted no i ndependent

review of Turner’s qualifications, background and
credenti al s.

The plaintiffs aver that Di nehart/FEND s foregoi ng conduct was the
produci ng cause of their | oss or harmbecause, but for such conduct,
plaintiffs would not have entrusted their | RA and other retirenent
funds to Turner’s custody and control.

Accepting the facts all eged as true, and construing themin the
Iight nost favorable to the plaintiffs, | conclude that Engle and
Garbarino have stated a claim satisfying all of the DTPA
requi renents. The plaintiffs aver that they purchased and acquired
from Dinehart/FEND and Turner for their imrediate use what they
beli eved were the services of an expert planning specialist wthin
the context of a retirenment workshop program supported by a
national Il y known organi zati on with professionally crafted materials
and net hodol ogy and specifically designed for their individual
retirement needs. Fromthe plaintiffs’ perspective, they did not
pay for a general survey or academ c enrichnment course. |[nstead,

as fifty and si xty year ol d enpl oyees anticipating early retirenents
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or layoffs and lunp sum distributions of retirenment funds, they
sought and paid to receive sound, personal advice and counseling
from a qualified, reliable expert suitable to their individual
financial and retirenent situations. Thus, the plaintiffs’
conpl ai nt IS based on Di nehart/ FEND s fal se, deceptive
representations of the quality and character of the retirenent
wor kshop and its counselor, as well as Turner’s fraudul ent conduct.
Consquently, the false, m sleading and deceptive practices of each
Di nehart/ FEND and Turner were a produci ng cause that contributed to
each plaintiff’s grievous loss of his life’'s savings in retirenent
assets and m ssed opportunity to acquire what he earnestly sought,
a soundl y pl anned, structured, and funded retirenment programfitting
his personal and famly needs. Accordingly, the plaintiffs have
stated a valid clai munder the DTPA as consuners who relied on the
fal se, m sleading and deceptive practices of the defendant, which
were a producing cause of their severe | oss and harm
D. Texas Securities Act

| agree that the district court’s dism ssal of the plaintiffs’
claims under the Texas Securities Act should be affirned. The
plaintiffs allege that Turner violated the Texas Securities Act
(TSA), Tex. Rev. Qv. STAT. art. 581-19(C) (6) by conducting a fee-
based i nvest nent advi sory busi ness t hrough whi ch he recommended and
purchased unregistered securities, and violated Tex. Rev. CQvV. STAT.
art. 581-33(A)(1) and (2) by selling inproperly registered
securities by use of wuntrue statenents of material facts and

f raudul ent om ssi ons. They allege that Dinehart/FEND naterially
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aided and abetted Turner’s TSA violations by acting in reckless
disregard of the law in failing to conduct a review of Turner’s
i censes, registrations, and di sciplinary record before representing
to plaintiffs that he was a retirenent planning specialist;
pronoti ng services they knew or should have known were illegal and
likely to cause harmor loss to the plaintiffs; recklessly failing
to conduct an investigation of the applicable licensing rules in
Texas and Turner’s failure to conply with them failing to disclose
that Turner was not legally authorized to conduct a fee-based
i nvestment advisory business in Texas; and failing to disclose
Turner’s outside business activities and private transactions in
securities.

Tex. Rev. Qv. STAT. art. 581-33 F(2) inposes joint and several
liability on any person who directly or indirectly with intent to
deceive or defraud or with reckless disregard for the truth or the
law materially aids a seller, buyer, or issuer of a security. See
Morris, 981 S.W2d at 675. For aider liability to attach, Turner
as the seller had to be liable for a violation of the TSA and
D nehart/FEND had to have been aware of the violation but had to
have reckl essly disregarded the fact of the violations. See id.

The plaintiffs have not alleged any facts from which it
reasonably may be found or inferred that D nehart/FEND was awar e of
the alleged illegal securities transactions between Turner and the
plaintiffs. The conplaint alleges that after attending a three week
wor kshop conduct ed by Turner begi nni ng on Septenber 29, 1992, Engle

transferred to Turner for investnent $25, 000 on Septenber 20, 1993,
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$100, 000 in 1994, rolled over $45,000 froma nutual fund to Turner
on July 24, 1995, and rolled over $50,000 froma Schwab account to
securities offered by Turner in October 1996. The conpl aint all eges
that after attending a three week workshop conducted by Turner
begi nni ng on January 29, 1992, Garbarino and his wife turned over
to Turner unspecified sums in April and July of 1992, $77,476 in
Cct ober 1993, $50, 000 on Novenber 14, 1995, and $35,000 on July 5,
1996 and Septenber 10, 1996. The conpl ai nt does not all ege that any
of Turner’s alleged TSA violations occurred during the three week
wor kshops, that any agency or other relationship between
Di nehart/ FEND and Turner continued after the workshops, or that any
particul ar fact or event tends to show that D nehart/FEND was awar e
of or recklessly disregarded Turner’s alleged TSA viol ati ons.
[11. CONCLUSI ON

For the reasons assigned, | concur in affirmng the district
court’s dismssal of the plaintiffs’ Texas Securities Act clains,
but | respectfully dissent fromthe majority’s affirmance of the

dism ssal of the plaintiffs’ other clains.



