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Before POLI TZ, GARWOCOD, and DAVIS, G rcuit Judges.
PER CURI AM *

A jury convicted Jaine Estrada-Fernandez of assault with a
dangerous weapon with intent to cause bodily harm 18 U S. C. 8§
113(a)(3), and aiding and abetting, 18 U S.C. § 2. The district
court sentenced Estrada-Fernandez to 120 nonths incarceration,
three years supervised release, and a $100 fine. He now appeal s
both his conviction and sentence. For the reasons that follow, we

affirm

"Pursuant to 5THAOR R 47.5, the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



Estrada- Fernandez first argues that the district court
commtted reversible error when it permtted the prosecutor to
i nproperly vouch for and bol ster the testinony of the Governnent’s
key witness, Lieutenant Travis G| breath. Estrada-Fernandez avers
that during the Governnent’s rebuttal, the prosecutor not only
personal ly vouched for the credibility of the witnesses but also
made comments that were beyond the scope of the evidence presented
at trial and that were designed to cloak the witness with the
mant | e of governnental authority. Specifically, Estrada-Fernandez
chal | enges the foll ow ng statenent:

It all boils down basically whether you believe

Lieutenant Glbreath. . . | will take a 12-year veteran

of the Bureau of Prisons, sonebody wth twelve years,

evidently has dedicated his |life to public service doing

a job that | don’t know that many people would want to

do, and that is all we have is him That is all we can

bring you is a 12-year veteran. He has absolutely no

reason to | i e about whether this man had a weapon or not.

It nmakes no sense. No reason to lie. No reason to put

a 12-year career on the line. Think about it and use

your common sense. No reason to put his reputation, his

Bureau of Prisons service on the line. Wy would he do

that? It makes absolutely no sense; none at all.

Est rada- Fernandez al so chal | enges the prosecutor’s | ater statenent:
“how much sense does it nake that he is going to put his 12-year
career onthe line just so you wll find that this dangerous weapon
was used? It makes no sense.”

Assum ng arguendo that these remarks referred to facts not in
evidence and “inproperly invoked the aegis of a governnental
inprimatur,” we mnust neverthel ess consider whether the renmarks

af fected the substantial rights of the defendant. United States v.

Gal | ardo- Trapero, 185 F.3d 307,320 (5" Cir. 1999). In determ ning

whet her the prosecutor’s comments prejudi ced Estrada-Fernandez’s



substantial rights, we nust consider “(1) the magnitude of the
statenent’s prejudice, (2) the effect of any cautionary
instructions given, and (3) the strength of the evidence of

defendant’s guilt.” United States v. Hernandez- Guevara, 162 F.3d

863, 874 (5" Cir. 1998). As we explained in United States V.

Wallace, 32 F.3d 921 (5 Cr. 1990), “[f]or prosecutori al
m sconduct to warrant a new trial, it nust be so pronounced and
persistent that it perneates the entire atnosphere of the trial

and casts serious doubt upon the correctness of the jury’'s
verdict.” Id. at 926.

We conclude that the prosecutor’s remarks did not prejudice
Estrada- Fernandez’ s substantial rights. G ven the photographic
evi dence and corroborating testinony, as well as the prosecutor’s
repeated remarks that the jury had to determ ne on its own whet her
to believe the testinony of the witnesses, we cannot say that the
prosecutor’s statenents regarding the credibility of Lieutenant
G | breath “over shadowed what had cone before and undul y i nfl uenced”
the jury’s decision. 1d. at 320-321.

The district court further mtigated any prejudicial effect by
instructing the jury to base their decision solely upon the
evi dence presented, rather than upon the argunents nmade by | awers.
The court expl ai ned:

You must consider only the evidence presented during the

trial, including the sworn testinony of witnesses and t he
exhi bits. Renenber that any statenents, objections, or
argunents nmade by the | awers are not evidence. . . . In
the final, analysis, . . . it is your own recollection

and interpretation of the evidence that controls in the
case. Wat the |awers say is not binding upon you.

Simlarly, the court instructed the jury that they had the



sole responsibility for determning the credibility of al
W t nesses:

You are the sole judges of the credibility or

believability of each witness and the weight to be given

to each witnesses. An inportant part of your job will be

maki ng j udgnent s about the testinony of the witnesses who

testified in this case. You should decide whether you
believe any part or all of what each person had to say,

and how i nportant that testinony was.

“We presune that the jury follows the instructions of a trial
court unless there is an overwhelmng probability that the jury
wll be unable to follow the instruction and there is a strong
probability that the effect [of the prosecutorial msconduct] is

devastating.” United States v. Tonblin, 1369, 1390 (5'" Cir. 1995).

In this case, the district court issued these instructions tw ce:
orally, prior to closing argunents, and in witing, after the
argunents. Est r ada- Fer nandez presents no convi nci ng argunent t hat
the jury did not follow these instructions. Furthernore, we have
previously held such instructions to be sufficient to renedy

simlar allegations of prosecutorial m sconduct. See United States

v. Wly,  F.3d __, 1999 W 816508, *8 (5" Gir. 1999); Gll ardo-
Trapero, 185 F.3d at 321; Tonblin, 46 F.3d at 1390; United States

v. Andrews, 22 F.3d 1328, 1343 & n. 16 (5" Cir. 1994). View ng the
prosecutor’s statenents in the context of the entire case, we
concl ude that the prosecutor’s rebuttal argunent did not prejudice
Estrada- Fernandez’ s substantial rights.
B
Estrada- Fer nandez next argues that the district court erredin
permtting Glbreath to testify as to whether a broken nop or broom

handl e constituted a “dangerous weapon” for the purposes of 18



US C 8§ 113(a)(3). He contends that whether a given instrunent is
a “dangerous weapon” within the neaning of section 113(a)(3) is a
| egal conclusion that nust be left to the jury.

Because Estrada- Fernandez did not object to this testinony at

trial, we reviewfor plain error. See United States v. 4 ano, 507

US 725, 734 (1993); 113 S.&. 1770, 1777 (1993). The def endant
t heref ore bears the burden of denonstrating that the district court
commtted an error that was “clear” or “obvious” and that such an
error affected his substantial rights. Id.

Estrada- Fernandez has failed to denonstrate that the district
court commtted such an error. Glbreath testified as an expert
W tness regarding the dangerousness of instrunments and Estrad-
Fer nandez does not chal l enge his qualifications. The Federal Rul es
of Evidence explain that “testinmony in the form of an opinion or
inference otherwise adm ssible is not objectionable because it
enbraces an ultimate issue to be decided by the trier of fact.”
Fed. R Ev. 704(a). Estrada-Fernandez points to no authority that
woul d direct a contrary result. Thus, we cannot concl ude that the
district court commtted plain error.

C.

Finally, Estrada-Fernandez argues that the district court
erred in enhancing Estradada-Fernandez’'s sentence for causing
“bodily injury” pursuant to U S.S.G 8§ 2A2.2(b)(3)(A). Estrada-
Fer nandez contends that he caused Lieutenant Gl breath only m nor
injuries, not rising tothe |evel of bodily injury for the purposes
of the enhancenent. Because Estrada-Fernandez failed to raise this

argunent prior to this appeal, we review for plain error. United



States v. O ano, 507 U S. at 734; 113 S.C. at 1777.

The CGui delines provides a two-1evel enhancenent if the victim
sustained bodily injury, a four |evel enhancenent if the victim
sustained a serious bodily injury, and a six |evel enhancenent if
the victim sustained permanent or life-threatening injury.
US. SG 8§ 2A2(b)(b)(A-(CO. The comentary explains that
““Iblodily injury’ neans any significant injury, e.g., an injury
that is painful and obvious, or is the type for which nedical
attention ordinarily would be sought.” U S.S.G § 1B1.1 comentary
at n.1(a).

The evidence at trial showed that as a result of the assault,
Lieutenant G |l breath suffered red streaks and “tiny” abrasions to
his left armas well as redness, tenderness, and swelling in his
upper and |ower back. The evidence also denonstrates that
Li eutenant G | breath sought imedi ate nedical attention for these
wounds. And al t hough Estrada- Fernandez contends that he personally
inflicted only the armwounds, the district court properly held him
accountable for all the wounds inflicted on Lieutenant G| breath
whi ch he ai ded and abetted or that were reasonably foreseeabl e and
jointly undertaken in furtherance of their crimnal activity. See
US S G § 1B1.3(a)(1)(A).

Courts have found simlar injuries to constitute bodily

injury. See United States v. Green, 964 F.2d 911, 911-12 (9" Cir.

1992) (finding bodily injury where a slap in the face caused
swelling and pain); United States v.Perkins, 132 F.3d 1324, 1325

(10" Gir. 1997)(finding bodily injury where defendant caused snal

| aceration and bruising). Cf. United States v. Guerrero, 169 F. 3d




933, 947 (5™ Cir. 1999)(refusing to find bodily injury where
def endant struck victimbut did not cause “any bruising, swelling,
or other type of injury”). The district court did not conmt
error, plain or otherw se, in enhancing Appellant’s sentence.

1.

For the reasons stated above, we affirm the judgnent of the

district court.



