UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-10054

JAMES EDWARD CLAYTON,
Peti ti oner- Appel | ant,
vVer sus
GARY JOHNSQON, Director, Texas
Departnent of Crim nal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(1:98-Cv-201)

Cct ober 1, 1999

Before KING Chief Judge, H G3 NBOTHAM and BARKSDALE, G rcuit
Judges.

PER CURI AM *

Janes Edward C ayton, sentenced to death for capital nurder,
requests a certificate of appealability (COA) from denial of his
habeas application. DEN ED.

| .

The Texas Court of Crimnal Appeals affirmed Clayton’s 1988
convi ction and death sentence for the 1987 nmurder of Lori Barrett,
which, inter alia, included Kkidnaping. Clayton v. State, No.
70,764 (Tex. Cim App. Jan. 27, 1993) (unpublished). The Suprene

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Court of the United States denied certiorari. Cayton v. Texas,
510 U.S. 853 (1993).

I n Decenber 1997, the trial court entered findings of fact and
conclusions of law, recommending that state habeas relief be
denied; the Court of Crimnal Appeals denied relief in January
1998, holding that the findings and concl usi ons were supported by
t he record.

Cl ayton sought federal habeas relief that Septenber. The
district court denied it and a COA

1.

The Antiterrorism and Effective Death Penalty Act of 1996,
Pub. L. No. 104-32, 110 Stat. 1214 (AEDPA) applies, because O ayton
filed his federal habeas petition subsequent to its enactnent, see
Green v. Johnson, 116 F.3d 1115, 1119-20 (5th Gr. 1997).
Accordingly, the district court having denied a COA, d ayton nust
obtain it fromour court. 28 U S.C 8§ 2253(c)(1)(A.

A COA requires “a substantial showing of the denial of a
constitutional right”, 28 U S C 8§ 2253(c)(2): “the applicant
[ must] ‘denobnstrate that the i ssues are debatabl e anong jurists of
reason; that a court could resolve the issues (in a different
manner) ; or that the questions are adequate to deserve
encouragenent to proceed further’”. Drinkard v. Johnson, 97 F.3d
751, 755 (5th Gr. 1996) (enphasis in original; quoting Barefoot v.
Estelle, 463 U. S. 880, 893 n.4 (1983)), cert. denied, 520 U. S. 1107
(1997), overruled in part on other grounds, Lindh v. Mirphy, 521
U S. 320 (1997).



For a state prisoner, such as C ayton, habeas relief may not
be granted under AEDPA

Wi th respect to any claimthat was adj udi cat ed
on the nerits in State court proceedings
unl ess the adjudication of the claim—

(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the
United States; or

(2) resulted in a decision that was
based on an unreasonabl e determ nation of the
facts in light of the evidence presented in
the State court proceeding.
28 U . S.C. 8§ 2254(d).
“[Plure questions of |aw and m xed questions of |aw and fact

are revi ewed under 8 2254(d) (1), and questions of fact are revi ewed

under 8§ 2254(d)(2)”". Corwin v. Johnson, 150 F.3d 467, 471 (5th
Cr.), cert. denied, = US |, 119 S. Q. 613 (1998). As
noted, and pursuant to 8 2254(d)(1), in reviewing a question of

law, we defer to the state court’s ruling, unless its “decision
rested on a legal determnation that was contrary to ... clearly
established federal |aw as determ ned by the Suprenme Court”. See
Lockhart v. Johnson, 104 F.3d 54, 57 (5th Cr.) (internal quotation
marks and citation omtted), cert. denied, 521 U S 1123 (1997).
Li kewise, we “Wwll not disturb a state court’s application of |aw
to facts wunless the state court’s conclusions involved an
‘“unreasonabl e application’ of clearly established federal |aw as
determ ned by the Suprenme Court”. Davis v. Johnson, 158 F.3d 806,
812 (5th Gr. 1998) (quoting 28 U.S. C. 8§ 2254(d) (1)), cert. deni ed,
US _ , 119 S. C. 1474 (1999); Lockhart, 104 F.3d at 57.
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Such “application of federal |aw is unreasonable only when
reasonable jurists considering the question would be of one view
that the state court ruling was incorrect”. Davis, 158 F. 3d at 812
(internal quotation nmarks and citation omtted). And, for 8§
2254(d)(2) (unreasonable determ nation of facts vel non), state
court factual findings are presuned correct unless rebutted by
cl ear and convincing evidence. 28 U S.C. 8§ 2254(e)(1); see Davis,
158 F. 3d at 812.

Cl ayton contests appl yi ng these AEDPA standards of review. In
any event, he clains COA entitlenent on each of the follow ng
bases: (1) his rights under Ake v. lahoma, 470 U. S. 68 (1985),
wer e vi ol ated, based on his assertions (a) that his court-appointed
pat hol ogy expert was inconpetent and (b) that his court-appointed
psychiatric expert, Dr. Giffith, testified against him at the
puni shment phase on future dangerousness; (2) the State failed to
present sufficient venue evidence; (3) prosecutorial m sconduct
deprived him of a fair trial; (4) the State know ngly conceal ed
excul patory evidence; (5) his Fourth Anmendnent rights were
violated; and, (6) contrary to Estelle v. Smth, 451 U S 454
(1981), he was not warned that the results of psychiatric
exam nations could be used against himat the punishnent phase.

A

In rejecting AEDPA' s standards of review, C ayton asserts that
his clainms were not “adjudicated” by the state courts. For those
clains raised on direct appeal, he maintains that the factual basis

for the Court of Crimnal Appeal s’ decision was incorrect, and that



it cited facts not in the record. For those clains raised for
state habeas, he maintains that the result was wunreliable,
asserting that the state courts failed to follow applicable
pr ocedur es, including denying him discovery, i nvestigative
assi stance, and an evidentiary hearing, and adopting the State’'s
proposed findings and conclusions, wthout giving him an
opportunity to chall enge them

In determ ning whether a state court’s habeas disposition is
on the nerits, we consider the follow ng factors:

(1) what the state courts have done in simlar

cases; (2) whether the history of the case

suggests that the state court was aware of any

ground for not adjudicating the case on the

merits; and (3) whether the state courts’

opi ni ons suggest reliance upon procedural

grounds rather than a determnation on the

nerits.
Mercadel v. Cain, 179 F. 3d 271, 274 (5th Gr. 1999) (quoting G een
v. Johnson, 116 F.3d at 1121).

The nerits of Cayton’s clains regarding Dr. Giffith's
testinony, venue, and the Fourth Anmendnent were adjudicated on
direct appeal. For habeas, although the state trial court
concluded that, therefore, those clains should not be relitigated
i n post-conviction proceedings, it neverthel ess addressed them on
the nerits.

Likewise, wth respect to the remining habeas clains
(i nconpet ent pat hol ogy expert, prosecutori al m sconduct,
conceal nent of excul patory evidence, and |ack of warnings by the
psychiatrists), the trial court concluded that those i ssues “shoul d

not be considered” because they could have been, but were not,
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raised on direct appeal. But, it also addressed them on the
merits.

Accordi ngly, we conclude that AEDPA' s standards of review are
applicable to the state courts’ nerits determ nations. Based on
our review of the record and the briefs, Cayton’s procedura
conplaints <concerning the state courts do not alter this
concl usi on.

B.

In Ake v. Okl ahoma, 470 U S. 68, the Suprene Court discussed
situations in which a crimnal defendant is entitled to the
appoi ntnent of a conpetent psychiatric expert to conduct an
appropriate exam nation and to assist in evaluation, preparation,
and presentation of the defense. Cayton nmaintains that his Ake
rights were violated in two ways: his court-appoi nted pat hol ogi st
was inconpetent; and his court-appointed psychiatrist testified
agai nst him at the punishnent phase.

1.

Dr. Erdmann was C ayton’s court-appoi nt ed pat hol ogy expert at
trial (cause and site of death). Relying on evidence discovered in
the ten years since trial, including that Dr. Erdmann falsified
autopsy reports, lied about his credentials and background, and was
convi cted of tanpering with evidence during his tenure as a nedi cal
exam ner, Clayton contends that Dr. Erdnmann was not conpetent to
assi st him

Clayton did not raise this issue on direct appeal. In the

state habeas proceeding, the trial court found that there was no



reason to doubt Dr. Erdmann’s qualifications at the tine of
Clayton’s trial; that his assistance was beneficial to C ayton; and
that Cayton had not shown that Dr. Erdmann’s involvenent was
har nf ul

Assum ng both that Ake applies not only to psychiatrists, but
al so to pat hol ogy experts, see Yohey v. Collins, 985 F.2d 222, 227
(5th Gr. 1993) (“non-psychiatric experts ... should be provided
only if the evidence is ‘both “critical” to the conviction and

subject to varying expert opinion’”) (quoting Scott v. Louisiana,
934 F.2d 631, 633 (5th GCr. 1991)), and that it can be applied to
thi s habeas claim see Teague v. Lane, 489 U. S. 288 (1989), d ayton
does not explain how Dr. Erdmann’s m sconduct subsequent to that
trial had any bearing on his perfornmance at that trial. Nor does
Clayton cite any specific instance in which Dr. Erdmann’s
assi stance to himwas i nconpetent or how any cl ai ned i nconpet ence
was harnful . See Fuller v. Johnson, 114 F.3d 491, 496-97 (5th
Cr.), cert. denied, = US | 118 S. C. 399 (1997); Boyle v.
Johnson, 93 F.3d 180, 186 (5th G r. 1996), cert. denied, 519 U S
1120 (1997).

Because C ayton has not nade a substantial showi ng of the
denial of a constitutional right, his COA request on this claim
fails.

2.
Cl ayton contends that Dr. Giffith, a forensic psychiatrist,

was appoi nted as a defense expert, but testified as a witness for

the State at the punishnment phase, in violation of his due process



rights under Ake. Ake holds that, “in the context of a capital
sent enci ng proceedi ng, when the State presents psychiatric evidence
of the defendant’s future dangerousness ...[,] due process requires
[that the defendant be provided with] access to a psychiatric
exam nation on relevant 1issues, to the testinony of the
psychiatrist, and to assistance in preparation at the sentencing
phase”. 470 U. S. at 84.

On 22 February 1988, prior to trial, the State noved for a
psychi atric exam nati on of Cl ayton regardi ng future dangerousness.
At a hearing on 1 March, O ayton’s counsel requested appoi nt nent of
a separate psychiatric expert for the defense. On 11 March, the
trial court appointed Dr. Gigson, who reported to the court on 1
April that C ayton was a severe sociopath and that there was a
probability that he would conmt crimnal acts of violence in the
future.

That July, the court entered an order, upon “notion of the
Defendant”, appointing Dr. Giffith to exam ne O ayton and report
to the court on Clayton’s nental conpetency to stand trial and his
sanity at the tinme of the offense. The court further ordered, “at
the Defendant’s request”, that Dr. Giffith report to the court on
Cl ayton’s future dangerousness.

At the punishnment phase, after it had presented the testinony
of Dr. Gigson on future dangerousness, the State called Dr.
Giffith as a witness. C ayton nade a narrow obj ection, asserting
only that Dr. Giffith was an agent of the defense and had

consulted with Cayton and his counsel; and that allowing himto



testify would violate the attorney-client privilege. (In short,
Cl ayton’s counsel did not object that O ayton was bei ng deprived of
his rights under Ake.) The State countered that Dr. Giffith was
not an agent of the defense; and that the attorney-client privilege
was not applicabl e.

Al t hough it overrul ed the objection, the court ruled that Dr.
Giffith would not be allowed to testify about conversations with
Cl ayton or his counsel. In response to a hypothetical question
based on the facts of Clayton’s case (not objected-to as to form
Dr. Giffith testified that the hypothetical individual probably
woul d commt acts of violence in the future. Next, Dr. Giffith
was exam ned by Cdayton’s counsel regarding the prospects for
rehabilitation of such a hypothetical individual.

The Court of Crimnal Appeals rejected this claimon direct
appeal, holding that Dr. Giffith was not a defense expert; that
i nstead, he was an appointed psychiatrist for the court. Cayton
v. State, slip op. at 26-27. The court stated further that he did
not testify regardi ng communi cations with C ayton or his counsel,
or Clayton’s future dangerousness, but responded instead to a
hypot hetical, albeit one based on the facts of this case. |d. at
27.

Li kewise, in the state habeas proceeding, the trial court
found that Dr. Giffith was not appointed as an expert w tness for
Cl ayt on. It concluded, inter alia, that he testified only by
response to hypothetical questions; and that his testinony did not

violate the attorney-client privilege because he did not disclose



confidences or information gl eaned fromhi s exam nati on of C ayton.

Clayton fails, especially inthe |ight of his narrow objection
at trial, to articulate, nuch |less denonstrate, how his rights
under Ake were violated. In any event, heis not entitled to a COA
on this issue: he has not denonstrated by clear and convinci ng
evidence that the state courts erred by finding that Dr. Giffith
was not a defense expert; and he has not nmade a substantial show ng
that the state courts’ legal conclusions were contrary to, or
i nvol ved an unreasonabl e application of, federal |aw.

C.

Cl ayton asserts that the State presented no evidence that
venue was proper in Taylor County, Texas, where Cayton and the
victimhad resided in close proximty; that, instead, it was proper
in Jones County, where the victinis body was found; and that,
therefore, his Sixth and Fourteenth Anmendnents rights were
vi ol at ed.

This claimwas rejected on direct appeal, on the basis that
sufficient evidence supported the jury’'s finding that the crine, or
sone portion of it, occurred in Taylor County (again, where the
victimand Cayton resided). Cayton v. State, Slip Op. at 5-8.
The state habeas court also rejected the claim finding that sone
of the elenents of the offense (burglary, robbery, and ki dnapi ng)
occurred there.

Cl ayton has not made a substantial showing that the state
courts’ factual findings are unreasonable or that their |ega

conclusions are contrary to, or involved an unreasonable
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application of, federal |aw The State presented considerable
evidence that at least a portion of the crinme was conmtted in
Tayl or County, including a neighbor’s testinony that she heard
screans comng fromthe victim s hone on the ni ght she di sappear ed;
the coroner’s testinony that the victimwas tied with electrical
cords while still alive; evidence of the discovery of an el ectri cal
cord in Clayton’s apartnent and a curling iron mssing its
electrical cord in the victinms hone; the discovery of an earring
and a pair of shoes in the victinis hone and a belt in a dunpster
near Clayton’s apartnent, matchi ng what the victi mhad worn on the
ni ght of her di sappearance; the discovery in Cl ayton’ s apartnment of
an i nsurance card bearing the victins nane; and evi dence of forced
entry into the victims hone.

Because C ayton has not nade a substantial showi ng of the
denial of a constitutional right, he is not entitled to a COA on
this issue.

D.

Cl ayton’s cl ai mthat prosecutorial m sconduct denied his right
to a fair trial is premsed on the fact that the first attorney
appointed to represent him w t hdrew upon being appointed a state
j udge, and was subsequently enployed by the district attorney’s
of fice. Because of that conflict, the trial court disqualifiedthe
district attorney’s office and appointed as a special prosecutor
Tayl or County’s fornmer district attorney (who held that office at
the time of Clayton’s arrest), who had resigned to run for state

judge. (The disqualification was |later ruled to be an abuse of
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discretion. State ex rel. Eidson v. Edwards, 793 S.W2d 1 (Tex.
Crim App. 1990).)

Cl ayton asserts that the special prosecutor’s previous role as
district attorney, his political agenda, his use of an office in
the district attorney’s offices, and his use of the services of
Clayton’s fornmer counsel’s investigator to interview jurors,
“constituted a conflict of interest on the part of all parties
i nvol ved”, and deprived himof a fair trial.

Cl ayton did not raise this issue on direct appeal. For state
habeas, the trial court found that no prosecutorial m sconduct
occurred, and concluded that C ayton was not harnmed by any of the
chal | enged conduct.

Cl ayton has not rebutted the presunption of correctness of
t hese factual findings, and has not made a substantial show ng t hat
the | egal concl usions were contrary to, or involved an unreasonabl e
application of, federal law. The special prosecutor’s use of an
of fice and tel ephone near Cl ayton’s forner counsel, and the use of
the services of Clayton’s fornmer counsel’s investigator, do not
establish an i nperm ssible conflict. WMbreover, even assum ng such
a conflict exists, Cayton has not shown how he was prejudiced
See United States v. Cardenas, 778 F.2d 1127, 1130-32 (5th Cr.
1985) .

Because C ayton has not nade a substantial showing of the
denial of a constitutional right, he is not entitled to a COA on

this claim



Clayton next clainms that the trial court and prosecutors
deni ed himaccess to excul patory evidence. He gave statenents to
police that, on the night and norning followng the victinms
di sappear ance, soneone whomhe knew only as “Andy” was with hi mand
the victimat his residence. Cl ayton requested any information
obtained by the State in its investigation of “Andy”; the State
responded that it had no excul patory evidence.

Therefore, Cayton asked the court to review the information
in canera. Cayton asserts that the record does not reveal whether
the court did so; and that the court did not nake such evidence
part of the record on appeal.

Clayton did not raise this claimon direct appeal. In the
st at e habeas proceedings, the state trial court rejected the claim
holding that the State did not conceal exculpatory evidence
regarding “Andy”; and that evidence regarding “Andy” was turned
over by the State to the court and was not excul patory.

Cl ayton has not rebutted the presunption of correctness of the
state court’s factual findings, and has not nade a substanti al
showi ng that its | egal conclusions were contrary to, or involved an
unreasonabl e application of, federal |law. The purported evi dence
about “Andy” originated from Cayton’s own statenents to the
police. Cayton does not even assert that any excul patory evi dence
exists; he asserts, w thout explanation, that he “has reason to
believe that there was nore evidence regarding ‘Andy’ than was
turned over to the defense, and possibly to the judge for

i nspection”.



Qobvi ously, such speculation falls far short of the required
substantial showing of the denial of a constitutional right.
Clayton is not entitled to a COA on this issue.

F

Cl ayton contends that his warrantl ess arrest was illegal under
Texas law and that, therefore, his statenents to the police and al
of the evidence seized from his apartnent, including the nurder
weapon, shoul d have been suppressed.

“[Where the State has provided an opportunity for full and
fair litigation of a Fourth Anendnent claim a state prisoner nmay
not be granted federal habeas corpus relief on the ground that
evi dence obtained in an unconstitutional search or seizure was
introduced at his trial”. Stone v. Powell, 428 U. S. 465, 494
(1976). dCayton does not claim nor does the record reflect, that
he did not have a full and fair opportunity in state court to
litigate this Fourth Amendnent claim

Accordingly, Cayton is not entitled to a COA on this claim
because he has not made the requisite substantial show ng of the
denial of a constitutional right.

G

Cl ayton was exam ned pre-trial by the two earlier-described
psychiatrists, Drs. Gigson and Giffith. At the punishnent phase,
Dr. Gigson testified that he was absolutely certain that C ayton
woul d be involved in future crimnal acts that would present a

threat to society. And, as discussed, Dr. Giffith testified, in



response to the hypothetical question, that, in the future, the
hypot heti cal individual probably would commt acts of violence.

A crimnal defendant has a constitutional right to be inforned
t hat statenents nmade during a court-ordered psychiatric exam nation
can be used against him at the punishnent phase on the issue of
future dangerousness. Vanderbilt v. Collins, 994 F.2d 189, 196-98
(5th Cr. 1993) (citing Estelle v. Smth, 451 U S. 454 (1981)).
Lacki ng such warni ng, “the subsequent use of the [psychiatrist’s]
testi nony agai nst [the defendant] for that purpose [is] a violation
of his fifth anmendnent rights”. 1d. Cayton contends that there
is “no evidence” he was so warned.

Clayton did not raise this claimon direct appeal. In the
state habeas proceeding, the state trial court found that C ayton
had not shown a |lack of such warnings and did not so object at
trial; and held that the claim was procedurally barred because
Clayton failed to object.

Cl ayton has made no attenpt to overcone this bar. See Col eman
v. Thonpson, 501 U. S. 722, 750 (1991) (when “a state prisoner has
defaulted his federal clains in state court pursuant to an
i ndependent and adequate state procedural rule, federal habeas
review of the clains is barred unl ess the prisoner can denonstrate
cause for the default and actual prejudice as a result of the
all eged violation of federal |law, or denonstrate that failure to
consider the clains will result in a fundanental m scarriage of

justice’); Corwin v. Johnson, 150 F.3d at 473 (Texas’



“cont enpor aneous objection rule” is strictly and regularly applied
tosimlar clains and is, therefore, an adequate procedural rule).

In any event, Clayton does not claim that the requisite
war ni ngs were not given, only that there is no evidence that they
wer e. The state trial court found that dayton had not
denonstrated that warnings were not given. Cl ayton has not
rebutted that finding by clear and convincing evidence.

Clayton is not entitled to a COA on this claim

L1,
For the foregoing reasons, Clayton’s COA application is

DENI ED.



