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PER CURI AM’

Rodger M Ellis seeks review of the National Transportation
Safety Board's (“the Board”) order to revoke his airman’s
certificate. The Board affirned the judgnent of an Adm nistrative
Law Judge (“ALJ”) finding that ElIlis’s actions violated 14 C. F. R
88 91.111(a), 91.123(b), 91.129(i), and 91.13. Specifically, the
Board found that M. Ellis had operated his aircraft so close to
another aircraft as to create a collision hazard, operated his
aircraft contrary to air traffic control instructions, operated his

aircraft when appropriate clearance was not received from air

" Pursuant to 5THQAQR R 47.5, the Court has determined that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



traffic control, and operated his aircraft in a careless or
reckl ess manner as to endanger the life or property of another.
Ellis contends that the Board erred in affirmng the ALJ's ruling
because (1) the air traffic controller (“ATC') was operating
pursuant to inproper procedures, and (2) there was no evi dence of
actual endanger nent.

In review ng a decision by the National Transportation Safety
Board, “[w] e nmay consider only whether the agency’s findings and
conclusions were “arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with Jlaw or ‘unsupported by
substanti al evidence.” * Mranda v. National Transportation Safety
Board, 866 F.2d 805, 807 (5th Gr. 1989) (quoting 5 US.C 8§
706(2). The scope of review, therefore, is narrow, and the
review ng court may reverse only upon a finding of a clear error of
judgnent. See id.

Ellis first argues that he should not be penalized for
disregarding the ATC s instructions because the ATC was acting
pursuant to inproper procedures and phraseol ogy. Al t hough the
Fifth Grcuit has not addressed whether an ATC s errors nmay excuse
the actions of a pilot, other circuits have held that they cannot.
The District of Colunbia Grcuit has found that even when an ATC
acts inproperly, a pilot still has a duty to receive and handl e ATC
conmmuni cat i ons. See Jackson v. National Transportation Safety
Board, 114 F.3d 283, 287 (D.C. Gr. 1997). Simlarly, the Ei ghth
Circuit has held that “even in the face of confusing or inadequate
instructions from the control tower, the pilot nust, if he can

assure the public safety by requesting clarification before he



proceeds.” Borden v. National Transportation Safety Board, 849
F.2d 319, 322 (8th Cr. 1988). In Borden, as in this case, the
petitioner argued not that the ATC | acked the authority to give the
instructions, but that he had used inproper procedures. 1d. The
evi dence here shows that Ellis understood the ATC s instructions
but decided to disregard them because he felt that the ATC was not
instructing him properly. Further, the Board found that none of
the ATC s instructions to Ellis were inconsistent with the proper
exercise of the ATC s authority. Even if the ATC had been acting
i nproperly, however, it would not excuse ElIlis’ disregard of the
i nstructions. We therefore find no abuse of discretion by the
Boar d.

Ellis next contends that his certificate was inproperly
revoked because there is no evidence of actual endangernent to
support the charge that he acted recklessly. The Board has held
that a finding of recklessness is conparable to a finding of gross
negl i gence. See Adm nistrator v. Krueger, NTSB Order No. EA-4281,
1994 N.T.S.B. LEXIS 308, at *4 (Nov. 10, 1994). Furt her, even
potential endangernent can support a recklessness finding. See
Adm ni strator v. Chason, N.T.S.B. Order No. EA-3528, 1992 N.T. S. B.
LEXI S 47, at *6 (Apr. 9, 1992).

Al though Ellis questions the whether the ATC was actually
fearful of a potential collision between Ellis’s aircraft and
another aircraft in the vicinity, the ALJ considered the testinony
to be credi ble and made a finding of recklessness. Credibility is
the province of the ALJ and not this Court. See Borden, 849 F.2d
at 321. The record reflects that the ATC advised Ellis of the



other aircraft and instructed him to continue on his downw nd.
Ellis proceeded to disregard the ATC s instructions and then | and
his aircraft without clearance. W find that there is sufficient
evi dence to support the ALJ' s finding of recklessness.

AFF| RMED.



