UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-60758
Summary Cal endar

ANTHONY MACKEY,
Pl ai ntiff-Appellant,
VERSUS
DAVI D OVENS d/ b/ a
TUPELO TI RE LOADI NG SERVI CE,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(1: 98- CV-166- JAD)

June 2, 1999

Before DAVIS, DUHE, and PARKER, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Anthony WMackey appeals from a final
j udgnent of the magi strate court granting summary judgnent agai nst
hi mon his action to recover danmages for discharge in violation of
public policy. For reasons that follow, we affirm

| .

Def endant - Appel | ee Tupelo Tire Loading Service ("TTLS") is a

mnority general partnership consisting of approxi mately ei ghteen

general partners, of which Defendant-Appellee David Owens is the

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



managi ng partner. The partnership contracts with various trucking
conpanies to load and unload tractor-trailers at the Cooper Tire
plant in Tupelo, Mssissippi. In addition to its general partners,
TTLS periodically enpl oys a smal|l nunber of enpl oyees who general |y
work for a few weeks or nonths and are then invited to becone
partners.

Mackey began working for TTLS in 1996, and worked there until
his termnation in May 1998. TTLS alleges that during this tine
Mackey was treated as a general partner, received distributions of
profits along with the other general partners, and received
I nternal Revenue Service Schedules K-1 on the noney he received
fromthe partnership. Mackey denies that he was ever a partner at
TTLS.

In May 1998, Ownens called a neeting at which he instructed
Mackey and others to sign a docunent indicating that they were
partners. Mackey refused to sign the docunent. He alleges that the
docunent was fraudul ent, and was designed to defraud the Internal
Revenue Service. Two days | ater, Mackey m ssed work due to a back
injury. Onens term nated Mackey, stating as his reason that Mckey
had m ssed wor k. Mackey contends that this was just a pretext, and
that he was actual |y di scharged for refusing to sign the fraudul ent
docunent .

Mackey filed the present action alleging discharge in
violation of public policy in May 1998. Owens filed his answer and
def enses in August 1998. Along with the answer and defenses, Owens
filed a nmotion to dismss. Attached to the notion were four

exhibits. Exhibit 1 was a copy of Mackey's Conpl aint. Exhibit 2 was



a docunent styled "General Articles of Partnership" dated April 30,
1990, along with an addendum dated May 7, 1998. Exhibits 3 and 4
were Internal Revenue Service Schedules K-1 setting forth
partnership distributions received by Mackey in 1996 and 1997.

Mackey filed a notion for additional tine to respond to the
motion to dismss, which the district court granted. The parties
then consented to trial before a magi strate judge. Mackey filed a
second notion for additional tinme to respond to the notion to
dismss, which the magistrate judge granted. Mackey ultimtely
filed his response to the notion to dismss in October 1998. The
magi strate judge elected to treat the notion to dismss as a notion
for sunmary judgnent, and granted summary judgnent on Novenber 20,
1998. This appeal foll owed.

1.

The central focus of Mckey's appeal is on the nagistrate
judge's decision to convert Ovens's notion to dismss into a notion
for summary judgnent. Mackey argues that this decision was
erroneous for two reasons. First, he contends that the three
docunents on which the magistrate judge relied (the General
Articles of Partnership and the tw Schedules K-1) were
unaut henti cated, and therefore could not properly be considered on
summary judgnent. This argunent is unpersuasive. Although Mickey
correctly observes that i nadm ssi bl e evi dence may not be consi dered

on summary judgnent, Horta v. Sullivan, 4 F.3d 2 (1st G r. 1993),

the fact that a docunent is unauthenticated does not nean that it
is inadmssible for purposes of summary judgnent. Adm ssible

evidence nmay be submitted in an inadm ssible format the summary



j udgnent stage, although at trial such evidence nmust be submtted

in admssible form See McMIllan v. Johnson, 88 F.3d 1573, 1584

(11th Cr. 1996). Al of the docunents attached to Ownens's notion
to dismss could have been easily authenticated through testinony
at trial. Thus, the docunents were adm ssi bl e even t hough subm tted
in inadmssible form Moreover, this court has recogni zed that
"[d] ocunents submtted i n support of a notion for sunmary judgnent
may be considered even though they do not conply wth the
requi renents of Rule 56 if there is no objection to their use.”

Equia v. Tonpkins, 756 F.2d 1130, 1136 (5th Cr. 1985). At no tine

prior to the magi strate judge's decision did Mackey nove to strike
t he docunents or argue that their consideration was inappropriate.
In light of Mackey's failure to object, the magi strate judge was
entitled under Equia to consider the docunents on summary judgnent.

Second, Mackey contends that the nagistrate judge failed to
provi de adequate notice that the notion to dism ss woul d be treated
as a notion for summry judgnent. Again, this argunent is
unpersuasive. A notion to dismss may be converted into a notion
for summary judgnment so | ong as the notice and hearing requirenments
of Rules 12(b) and 56(c) of the Federal Rules of Civil Procedure

are followed. Estate of Smth v. Tarrant County Hosp. Dist., 691

F.2d 207, 208 (5th Gr. 1982). The requirenents of both rules were
satisfied in this case.
Rul e 12(b) states, in pertinent part:

If, on a notion asserting the defense nunbered (6) to dism ss
for failure to state a clai mupon which relief can be granted,
matters outside the pleading are presented to and not excl uded
by the court, the notion shall be treated as one for sunmary
judgnent and disposed of as provided in Rule 56, and all
parties shall be given reasonabl e opportunity to present al
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materi al made pertinent to such a notion by Rule 56.
Nothing in this rule requires that a party be given express notice
by the district court that it intends to treat a notion to dism ss
as a notion for summary judgnent. | ndeed, given the rule's express
declaration that a notion to dism ss shall be treated as a notion
for summary judgnent where matters outside the pleadings are
presented to and not excluded by the court, the sinple act of
pl acing matters outside the pleadings before the court provides
adequate notice that a notion to dismss my be converted into a

motion for sunmmary judgnent. See Gay v. Wall, 761 F.2d 175 (4th

Cr. 1985 ("Wien a party is aware that material outside the
pl eadings is before the court, the party is on notice that a Rule
12(b) (6) notion nmay be treated as a notion for summary judgnent.").
Here, Ownens attached three docunents besides the conplaint to his
motion to dism ss. That was nore than sufficient to put Mackey on
notice that Omens's notion to dism ss mght be treated as a notion
for summary judgnent under Rule 12(b).

Rule 56(c) requires that a notion for summary judgnent be
served at |least 10 days prior to the tinme fixed for hearing, so
that the adverse party may have tine to present opposing evi dence.
Here, Mackey had over two nonths between the date that the notion
was served and the date that summary judgnent was granted i n which
to object or to present opposing evidence. That he chose not to do
so does not invalidate the magi strate judge's decision. This court

confronted a simlar situation in 1lsquith v. M ddl e Sout h

Utilities, Inc., 847 F.2d 186 (5th Cr. 1988). In lsquith, the

defendants filed a motion to dismss, attached to which were



various affidavits and supporting docunents. The district court
treated the notion as a notion for sunmary judgnent, and granted
summary judgnment. On appeal, this court stated that the notice
requi renent of Rule 56(c) does not nean that a party is "entitled
to notice that the court would, as opposed to could, treat the
nmotion as one for summary judgnent."” |d. at 195. Rather, we found
that "[t] he proper question . . . is whether the plaintiffs had ten
days' notice after the court accepted for consideration matters
outside the pleadings.”" 1d. at 196. Here, as in lsquith, the
plaintiff had well over ten days' notice after the district court
accepted for consideration the General Articles of Partnership and
the two Schedules K-1. Rule 56(c)'s notice requirenent was
therefore satisfied, and the magistrate judge acted properly in
treating the notion to dismss as a notion for summary j udgnent.
L1,
A district court's decision to grant sunmary judgnent is

reviewed de novo. Moore v. Eli Lily & Co., 990 F.2d 812, 815 (5th

Cir. 1993). Sunmary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to judgnent as a matter of law." Fed. R Cv. P. 56(c). The burden
rests upon the party seeking sunmary judgnent to show t he absence
of a genui ne issue of material fact in the non-noving party's case.

Celotex Corp. v. Catrett, 477 U S 317, 325 (1986). Once such a

show ng has been nmade, the burden shifts to the non-noving party to

denonstrate, by specific facts, that a genuine issue of material



fact exists. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249

(1986). "Where the record, taken as a whole, could not |ead a

rational trier of fact to find for the non-noving party, there is

no genuine issue for trial." 1d. at 248 (citation omtted).
Mackey's theory of liability rests on 18 U S. C. §8 1001 and

this court's decision in Drake v. Advance Construction Service

Inc., 117 F.3d 203 (5th Gr. 1997). In Drake, this court recogni zed
a "narrow public policy exception" to M ssissippi's enploynent-at -
wll doctrine; nanely, that "an enployee discharged either for
refusing to participateinanillegal act, or for reportingillegal
acts of his enployer to the enpl oyer or anyone else, is not barred
by the enploynent-at-will doctrine from bringing a tort action

against his enployer."” |Id. at 204 (citing MArn v. Allied Bruce-

Termnix Co., Inc., 626 So.2d 603, 607 (Mss. 1993)). Section 1001

is acrimnal provision prohibiting, inter alia, the making or use
of "any false witing or docunent knowi ng the sanme to contain any
materially false, fictitious, or fraudul ent statenment or entry” in
any matter within the jurisdiction of the governnent of the United
States. The Drake panel expressly recognized that the M ssissipp
public policy exception extends to enpl oyees who refuse to viol ate
Section 1001. 117 F. 3d at 204. Mackey al l eges in his conplaint that
the docunent Owens instructed him to sign was "a fraudul ent
docunent designed to defraud the Internal Revenue Service of the
United States." As such, he clains, his termnation for refusal to
sign the docunent gives rise to a tort action under Drake.

The magi strate judge found, and we agree, that there is no

genuine issue of material fact sufficient to sustain Mackey's



claim Central to Mackey's action is his allegation that the
docunent Owaens instructed himto sign--which identified Mackey as
a "partner" at TTLS--was false or fraudulent. If the docunent was
not false or fraudulent, then signing it could not have given rise
to a Section 1001 violation, and hence termnation for refusal to
sign could not give rise to a Drake action. The 1996 and 1997
Schedul es K-1 that Onens attached to his notion to dism ss identify
Mackey by name as a general partner at TITLS and list the
partnership distributions that Mackey recei ved each of those years.
These docunents satisfy Omens's burden to show the absence of a
genui ne issue of material fact. |If Mackey was in fact a general
partner at TTLS, then the docunent he refused to sign identifying
hi m as such could not have been fal se or fraudul ent.

The burden thus shifts to Mackey to denonstrate by specific
facts that a genuine issue of material fact exists. Mackey has not
met this burden. He argues that there is no evidence that these
forms were ever given to himor that he knew of their existence.
Alternatively, he argues that a jury could concl ude that Mackey, as
an unskilled |laborer, did not understand the significance of the
Schedul es K-1. These argunents are conjecture, not specific facts.
Conjecture alone is insufficient to defeat sunmmary judgnent.

Lechuga v. Southern Pacific Transportation Co., 949 F.2d 790, 798

(5th Gir. 1992).

In short, Mackey has failed to neet his burden to denonstrate
by specific facts that a genuine issue of material fact exists as
to whet her the docunent he refused to sign was fal se or fraudul ent.

The Schedules K-1 identify himas a general partner, and he points



to no specific fact or piece of evidence contradicting that
identification. As such, no rational trier of fact could find in
favor of Mackey, and the magi strate judge's final judgnent in favor
of Owens nust be affirned.

AFF| RMED.



