UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60627
Summary Cal endar

LAVRENCE W SPARKS

Pl ai ntiff-Appellant,
VERSUS
L.M BERRY & COVPANY D/ B/ A

THE BERRY COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

(3: 97- CV- 699- BN)

June 8, 1999
Before DAVIS, DUHE, and PARKER, Circuit Judges:

PER CURI AM *
Lawence W Sparks (“Sparks”) filed a <claim of age
di scrimnation against his fornmer enployer, L.M Berry & Conpany
(“Berry”), under the Age Di scrim nation in Enploynent Act (“ADEA”),
29 U S. C 8§ 621, and under state law. The district court granted
summary judgnent in favor of Berry. Sparks appeals. We AFFI RM
|. FACTS AND PROCEDURAL HI STORY

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Berry sells telephone directory advertisenents for various
t el ephone conpani es and their affiliated directory publishers in 23
st at es. Berry is the authorized sales agency for Bell South
Advertising & Publishing Corporation. Bel | South Advertising
publ i shes the Bell South Real Yellow Pages in Kentucky, Tennessee,
Loui si ana, Al abama, and M ssi ssi ppi .

Spar ks had worked in the field of directory advertising sal es
for a nunber of years. Prior to working for Berry, Sparks worked
in South Carolina in the field of directory advertising sales
When Sparks wanted to nove to M ssissippi, his manager in South
Carolina put Sparks in contact with one of Berry's regional
managers, Pete Loungo (“Loungo”). Loungo contacted the M ssissipp
Di vi si on manager, Ty Gettis.

Berry hired Sparks on January 3, 1993 to work in Berry's
M ssissippi Division as a prem se sales representative. At the
time of his hiring, Sparks was 53 years old and the ol dest person
hired by Berry during the six year period from 1992 to 1997.

As a sales representative, Sparks denonstrated considerable
success. Sparks had custoners all over the State of M ssissippi,
met sal es goals, and nade noney for the conpany. |In 1996, Sparks
won the President's Cub award for the top salesman in the
district. Sparks al so placed second anong all sal espersons in
Menphi s, Tennessee for work in the second half of 1996.

Berry, however, had a nunber of problens with Sparks' behavi or
and his handling of conpany accounts. Spar ks received counseling

sessions w th managers because of his behavior. Berry reprinmnded

-2



Sparks for violations of conpany procedures. |In addition, Sparks
was suspended for one day fromhis enpl oynent for inproper handling
of conpany gui delines and procedures. Further, Berry's custoners
reported a nunber of conplaints with respect to the services that
Spar ks provi ded.

Berry contends that two serious ethical violations led to
Sparks' termnation. First, Berry contends that Sparks forged
initials on an account wth CPS Pools and Spas (“CPS’). Shirley
Draughn, (“Draughn”), an enployee at CPS, alleged that Sparks
forged her signature on a consuner tips addendumof CPS' paperworKk.
Spar ks' manager, Jody Washi ngton (“Washington”), nade a site visit
and spoke with Draughn about the signature. Draughn stated that
the signature had been initialed, but that she never initialed a
signature. Draughn could not | ocate CPS copy of the consuner tips
addendum

Upon investigating the alleged forgery wthin Berry,
Washi ngt on spoke with Cndy Harrell (“Harrell”), a clerk at Berry.
Harrel |l explained that she asked Sparks about the consuner tips
addendumto the CPS account because Sparks did not turnit in wth
his paperwork. Harrell reported that Sparks said he would drive
back to CPS, obtain the form and give it to Harrell. Spar ks
returned with the formfifteen mnutes |ater. Washi ngton, however,
believed that the drive would have taken approximately 40 m nutes
to CPS and back. Thus, Washi ngton suspected that Sparks initialed
the signature on the form

Second, Berry investigated an ethical violation concerning
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Sparks' account at Healthcare Suppliers (“Healthcare”). Li sa
WIlliamson (“WIIlianmson”), an enployee at Heal thcare, conpl ai ned
that the Healthcare paperwork listed her as the authorized person
on the account but that she did not authorize $1,484.00 in
advertising. Further, WIlianson said that she did not even speak
W th Sparks. WIllianmson's boss, David MNamara (“MNamara”),
stated that the advertising had to be cancel ed because Heal t hcare
had changed its nane.

On January 10, 1997, Washi ngton and Anita Moore (“More”), the
M ssi ssi ppi Operations Manager, nmet with Sparks to discuss the CPS
and Heal thcare accounts. Sparks deni ed Draughn's all egation that
he had forged the signature. When asked about his return trip to
CPS, Sparks replied that it was not fifteen mnutes l|ater, but
sinply later that day.

Spar ks al so expl ained that he spoke with McNamara regarding
the Healthcare account. Sparks noted that MNamara gave him
WIllianmson's nane as the contact person on the Heal thcare account.
Furt her, Sparks explained that his manager, Bob d ass, gave SparKks
perm ssion to authorize the account via tel ephone (“per tel”)
because Heal t hcare was renewi ng their account.

On January 14, 1997, Moore and Washington net wth Sparks
again. Moore questioned Sparks again about the signature on the

consuner tips addendum Sparks cl ai ned that the signature bel onged

to Draughn. In this neeting, however, Sparks clained that he did
not return to the CPS office. Instead, Sparks explained that the
addendum had been in his briefcase all along. When Sparks was
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guestioned about the inconsistency in his stories, he denied
tel li ng Washi ngt on and Mbore that he had nade a return trip to CPS.
At this time, More also told Sparks that he was responsible for
docunenting the correct nanme and information on the Healthcare
account. Moore then termnated Berry on the basis of his ethical
vi ol ati ons.

Sparks filed a conplaint against Berry in federal court
alleging that Berry termnated him in violation of the ADEA
Further, Sparks asserted state law clainms for breach of contract
and intentional infliction of enotional distress. Berry filed a
Motion for Summary Judgnent argui ng that Sparks coul d not establish
a prima facie case of age discrimnation under the ADEA

The district court found that Sparks did not establish a prim
facie case of age discrimnation. The district court also
di sm ssed Sparks' state law clains as a matter of |aw

1. DI SCUSSI ON

A. Mtion for Leave to File Notice of Appeal.

The district court granted sunmmary judgnent in favor of Berry
in this action on August 4, 1998. Under Fed. R App. P. 4(a)(1),
Sparks had thirty days, until Septenber 3, 1998, to file a notice
of appeal. On Septenber 4, 1998, Sparks' counsel realized that
the tinme to file the notice of appeal had passed.

Under Fed. R App. P. 4(a)(5), the district court may extend
the tine to file a notice of appeal if (i) a party so noves no
|ater than 30 days after the time prescribed by the Rule 4(a)

expires; and (ii) that party shows excusabl e negl ect or good cause.
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Spar ks' counsel filed a Mdtion for Leave to File Notice of Appeal
wth the district court pursuant to Rule 4(a)(5) on Septenber 4,
1998. The district court granted Sparks' Mdtion for Leave to File
Notice of Appeal, finding that Sparks' counsel denonstrated
excusabl e neglect pursuant to Fed. R App. P. 4(a)(5). Berry
contends that the district court abused its discretion in allow ng
Sparks to file a notice of appeal on the ground that Sparks had not
denonstrated excusabl e negl ect.

We review the district court's decision to extend the tine to
file a notice of appeal for abuse of discretion. See M dwest
Enmpl oyers Casualty Co. v. WIllians, 161 F.3d 877, 879 (5th GCr.
1998) (review ng magi strate judge's decisionto extendtinetofile
an appeal).

This Court has adopted the Suprene Court's standard of
“excusabl e neglect” announced in Pioneer Inv. Servs. Co. V.
Brunsw ck Assocs. Ltd. Partnership, 507 U S. 380, 395-97 (1993).
See Halicki v. Louisiana Casino Cruises, Inc., 151 F.3d 465, 469
(5th Cr. 1998). In Pioneer, the Court concluded that the
determ nation of excusable conduct is equitable and takes into
account factors such as 1) danger of prejudice; 2) length of
delay; 3) reason for delay; and 4) evidence of good faith. See
Pi oneer, 507 U.S. at 395.

The district court reviewed Sparks' Mdtion for Leave and
found that the extenuating circunstances were sufficient to neet
the standard of excusabl e negl ect under Pioneer. As an equitable

consideration, we hold that the district court did not abuse its
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discretion in granting Sparks' Mtion for Leave to File Notice of
Appeal. There was no danger of prejudice and the | ength of delay
was mnimal. Further, the affidavit of Sparks' counsel clained a
busy trial practice, anill child, and a m scal cul ati on of the days
all led to the delay. Finally, Sparks' counsel denonstrated good
faith by contacting the district court and Berry's counsel on the
nmorni ng of Septenber 4 to notify them of the m ssed deadli ne.

B. State Law C ains

Sparks raised two state law clains against Berry in his
conplaint: breach of enploynent contract and i ntentiona
infliction of enotional distress. Berry contends that Sparks
wai ved his state |law clains because he failed to address themin
his initial brief on appeal. Sparks, however, contends that his
state law clains flow fromthe comon nucl eus of facts underlying
his age discrimnation claim Cting United Paperworkers |ntern.
AFL-CI QO CLC v. Chanpion Intern. Corp., 908 F.2d 1252, 1255 (5th
Cr. 1990), Sparks suggests that this Court should | ogically deduce
his state law clains fromhis age discrimnation claim

This Court has held that “[a]n appel | ant abandons all issues
not raised and argued in its initial brief on appeal.” G nel v.
Connick, 15 F.3d 1338, 1345 (5th Cr. 1994). Nei t her Sparks'
initial brief nor his reply brief addresses any |law or facts
relating to intentional infliction of enptional distress or breach
of enpl oynent contract. W hold that Sparks waived his state | aw
clains because he did not raise these issues on appeal in his

initial brief. See i d.



C. Age Discrimnation Caim

Spar ks contends that the district court erred when it granted
summary judgnent in favor of Berry on his age discrimnation claim
under the ADEA. The district court found that Sparks did not
establish a prima facie case of age discrimnation.

This Court reviews a district court's grant of sunmary
j udgnent de novo. See Brown v. CSC Logic, Inc., 82 F.3d 651, 653
(5th Gr. 1997). Summary judgnent is proper if the "pleadings
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue of material fact and that the noving party is entitled to
summary judgnent as a matter of law" Fed. R Cv. P. 56(c).

In order for Sparks to establish a prinma facie case of age
di scrimnation, he nmust show. (1) he was discharged; (2) he was
qualified for his position; (3) he was within the protected cl ass;
and (4) he was replaced by soneone outside the protected class,
soneone younger, or was otherw se di scharged because of his age.
See Brown, 82 F.3d at 654.

Sparks satisfies the first three elenents of his prina facie
case. Berry term nated Sparks. Sparks was qualified for his
position and Sparks was fifty-seven. Spar ks has not asserted
that he was replaced by soneone outside the protected class or by
soneone younger. Thus, Sparks nust establish that he was
di scharged because of his age.

Sparks offers three separate grounds for showi ng that he was

di scharged on the basis of his age. First, Sparks contends he was
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hired to cover up Berry's previous age discrimnation against
anot her enpl oyee. Second, Sparks argues that he was treated | ess
favorably than a simlarly situated, younger enployee. Finally,
Sparks offers an assortnent of other evidence to support his
contention that Berry discharged Sparks because of his age.

1. Discrimnatory Hring

At the time of his hiring, Sparks was within the age group
protected by the ADEA. \Where a conpany hires an enpl oyee who is
within the protected class and then di scharges that enpl oyee, there
is an inference that age discrimnation was not the notivation
See Brown, 82 F.3d at 658. “Clains that enployer aninmus exists in
termnation but not in hiring seemirrational.” Id. (citing Proud
v. Stone, 945 F.2d 796, 797-98 (4th Cr. 1991)).

Sparks asserts that Berry hired him for the purpose of
testifying in a pending |awsuit against Berry. Specifically,
Sparks states that Berry intended to use him to show that the
conpany hires ol der people to conbat an age discrimnation suit by
a fornmer enployee, Helen Cantrell (“Cantrell”). Cantrell filed an
EECC charge of discrimnation in August, 1992 and the | awsuit was
served on Berry in June, 1993. The Cantrell lawsuit settled in
Oct ober, 1995.

Sparks' facts do not establish that Berry hired him for a
di scrim natory purpose. Sparks, experienced in advertising sales,
was qualified for the position at Berry and was successful in this
position. The Cantrell |awsuit was not served on Berry until a few

mont hs after Berry hired Sparks. In addition, Sparks continued to
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work at Berry for nore than a year after the Cantrell |awsuit
settl ed.
2. Simlarly-Situated Enpl oyee

Spar ks contends that Berry di scharged hi mon the basis of his
age because he was treated less favorably than a simlarly-
situated, younger enployee. Sparks argues that Berry term nated
hi mbut only suspended Ted Wat son (“Watson”), age 40, under simlar
ci rcunst ances.

This Court has held that the plaintiff "nust show that [the
enpl oyer] gave preferential treatnent to a younger enpl oyee under
"nearly identical' circunstances.” Hamlton v. Gocers Supply Co.,
Inc., 986 F.2d 97, 99 (5th GCr. 1993) (citing Little v. Republic
Refining Co., Ltd., 924 F.2d 93, 97 (5th Gr. 1991)). Spar ks
contends that Berry gave preferential treatnent to Watson and t hat
they are simlarly situated. Sparks points to the fact that Berry
termnated Sparks for falsifying informati on on two accounts but
only suspended Watson for discrepancies on signatures on five
accounts.

The extent of Sparks and Watson's simlarities, however, end
wth their account falsifications. Wat son received positive
custoner recontacts, had | ow conpl ai nts and adj ust nents, and had no
prior history of inproper handling of accounts. On the other hand,
Berry of fered evidence that Sparks had recei ved counseling for his
behavior at work, a reprimand for failing to follow conpany
procedures, a one-day suspension for inproper handling of an

account, and a nunber of conplaints fromhis accounts. WAshi ngton
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explained in her deposition testinony that she consi dered Sparks
hi story of custoner conplaints when she was considering Sparks'
termnation. Finally, in her nenorandum Mbore referenced Sparks
hi story of excessive custoner conpl aints.

The personnel records denonstrate that Berry considered
Sparks' |evel of custoner conplaints in its decision to termnate
him Watson's | ack of custoner conplaints was a factor in Berry's
decision not to termnate him Because of the difference in the
| evel of custoner conplaints, we agree with the district court that
Spar ks and Watson's circunstances were not nearly identical, and
for this reason, Berry's differential treatnent of Sparks does not
establish age discrimnation. See Davin v. Delta Airlines, 678 F. 2d
567, 571 (5th Cr. 1982) (plaintiff failed to establish a prim
faci e case of gender discrimnation based on di sparate treatnent of
termnated female enployee and retained nmale enployee where
enpl oyer considered fenmale plaintiff's history of causing fear in
ot her enpl oyees at ticket counter).

3. Oher Proffered Evidence of Age Discrimnation.

Sparks offers a nunber of alternative theories to establish
that Berry discrimnated agai nst him because of his age. First,
Sparks contends that a nenorandum drafted by Loungo in 1989
denonstrates an atnosphere of age discrimnation. The 1989
menor andum cat egorized Berry into three different categories of
enpl oyees: (1) | ong-tenured representatives approachingretirenent;
(2) over 40 tenured sales reps; and (3) under 40 | ess-tenured reps.

The nmeno expressed concern over the age, performance, and ability
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to termnate representatives in group 2.

In Smth v. Berry Co., 165 F.3d 390, 394 (5th Cr. 1999), this
Court affirmed a jury's finding that Berry discrimnated agai nst a
former enpl oyee because of her age. In part, the Smth court
relied on the Loungo nmenorandum as evi dence to support the finding
of age discrimnation. The relevance of the nenorandum here
however, is too tenuous to support a finding of age di scrim nation.
The menorandumwas not related to the enpl oynent decision at issue
in this case.

Second, Sparks contends that two age-related comments, al ong
w th ot her evidence of age discrimnation, created an inference of
a discrimnatory atnosphere at Berry. Sparks, relying on Atkinson
v. Denton Publishing Co., 84 F.3d 144 (5th Gr. 1996), argues that
coments such as “Pops” and “an older, gray-haired gentleman,”
created a triable issue of age discrimnation for a jury.

Spar ks, however, fails to realize that the plaintiff in
At ki nson had established a prima facie case of age discrimnation.
I n Atkinson, the enployee had denonstrated a prinma facie case of
age di scrimnation, the enpl oyer rebutted the presunption, then the
district court granted sunmary judgnent. See id. at 149-50. The
At ki nson court reversed the district court's grant of sunmary
j udgnent for the enployer, holding that the enpl oyee's evi dence had
created a fact issue on the issue of whether age was a factor in
his termnation. [Id. at 150.

Inthis case, the district court granted sunmary j udgnent when

Sparks did not neet his burden of establishing a prina facie case
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of age discrimnation. Sparks does not and cannot contend that the
vague age-related coments are sufficient to prove that Berry
termnated Sparks because of his age. See EECC v. Texas
I nstrunents, Inc., 100 F.3d 1173, 1181 (5th Cr. 1996) (an age
based coment nust be direct and unanbi guous); Waggoneer v. City
of Garland, 987 F.2d 1160, 1166 (5th Cr. 1993) (“old fart” comment
does not establish age aninus).

Finally, Sparks contends that the finding of the M ssissipp
Enmpl oynent Security Comm ssion (“MESC’) infers that Berry di sm ssed
Spar ks because of his age. Wen Sparks was term nated, he filed
for unenploynent benefits with the MESC. Berry contested the
unenpl oynment benefits, claimng that Berry was discharged for
m shandl i ng accounts. The MESC awar ded benefits to Sparks, finding
that Berry did not show that he was discharged for the m sconduct
related to his job. The MESC fi ndi ng, however, does not provide
affirmative evidence that Berry discrimnated on the basis of his
age. Therefore, Sparks still has not established a prinma facie
cl aimof age discrimnation.

V. CONCLUSI ON

For the reasons set forth above, we AFFIRM the district

court's grant of summary judgnent in favor of the defendant, L. M

Berry & Conpany.
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