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This is an appeal from an order of the Benefits Review
Board (“BRB’) di sm ssing an appeal froman Adm ni strative Law Judge
(“ALJ”) for lack of jurisdiction. W affirmthe decision of the
BRB.

| .
The facts pertinent to this appeal are as foll ows:
1. On June 9, 1998, the ALJ filed his order disposing of the

merits of the underlying dispute with the Ofice of the
Deputy Conm ssi oner.

Pursuant to 5TH CR. R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



2. On June 23, 1998 — 14 cal endar days after the order was
filed - the petitioners filed a notion for
reconsi deration with the ALJ.

3. On July 9, 1998, the petitioners appealed the ALJ s
original benefits decision to the BRB. This appeal was
desi gnat ed No. 98-1335.

4. On July 10, 1998, the ALJ filed an order dism ssing the
petitioners’ notion for reconsideration as untinely.

5. On July 21, 1998, the petitioners filed a second appeal
wth the BRB - No. 98-1410. In this appeal, the
petitioners sought reviewof the ALJ' s original decision
awar di ng benefits and the second order dism ssing the
petitioners’ notion for reconsideration as untinely.

6. On August 4, 1998, the BRB i ssued an order dism ssing the
petitioners’ second appeal, No. 98-1410, for |ack of
jurisdiction due tothe untinely filing of the notion for
reconsi deration. The appeal of the nerits of the AL)' s
benefit decision, No. 98-1335, remai ns pendi ng before the
BRB.

.

This is an appeal from No. 98-1410, which the BRB
dismssed for lack of jurisdiction. Cting Fed. R Cv. P
81(a)(6) and 6(a), the petitioners argue that their notion for
reconsideration was tinely filed. Under the conputation nethod of
Rul e 6(a), internedi ate weekends and hol i days are excl uded fromthe
conput ation period when the prescribed tinme periodis less than 11
days. A notion for reconsideration of an ALJ' s deci sion awardi ng
benefits nust be filed wthin 10 days pursuant to 20 CF. R 8§
802.206(b)(1). If, however, Rule 6(a) applies, the petitioners’
nmotion for reconsideration would be tinely.

Unfortunately for the petitioners, the Code of Federal
Regul ations explicitly sets forth the neans of conputing tine

periods in actions before the BRB. In Bogdis v. Marine Term nals




Corp., 23 BRBS 136, 138 n.1 (1989), the BRB applied 20 C.F.R §
802.221(a) to calculate the tineliness of a notion for
reconsideration and to determ ne whether the filing of the notion
for reconsideration tolled the tinme period for filing a notice of
appeal. The BRB ruled that 8§ 802.221(a) governed the conputation
of the time period prescribed for filing notions for
reconsi deration under 20 C.F. R 802.206(b)(1). See Bogdis, 23 BRBS
at 138 (discussing calculation of tine period). The application of
§ 802.221(a) to the filing of notions for reconsideration conports
wth the regulation’s plain |language. See 20 C. F.R § 802.221(a)
(“I'n conmputing any period of tinme prescribed or allowed by these
rules . . . .). Accordingly, the petitioners had until June 19,
1998, to file atinely notion for reconsideration. Their filing on
June 23, 1998, was four days l|late and deprived the BRB of
jurisdiction over No. 98-1410.
AFFI RVED.



