IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60006
Summary Cal endar

VI CTOR HURNS,

Pl ai ntiff-Appellant,
vVer sus
BARRY PARKER; LI EUTENANT SEGAR,

Def endant s- Appel | ees.

Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Northern District of M ssissipp
USDC No. 4:97-CV-61-S-D

" Decenber 2, 1998
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, Circuit Judges.
PER CURI AM *

Vi ctor Hurns, M ssissippi prisoner # 09848, appeals the
district court’s dismssal of his 42 U S . C § 1983 action as
frivolous pursuant to 28 U . S.C. § 1915(e)(2)(B)(i), against Unit
Warden Barry Parker and Lieutenant Segar, alleging that they
violated his constitutional rights to due process and equal

protection by arbitrarily |labeling hima “gang-|eader” and

removing himfromthe general population and placing himin

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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adm ni strative segregation pending investigation of an assault on
other inmates in his unit.
Hurns argues on appeal that the district court erred in

di sm ssing his conplaint as frivol ous based on Sandin v. Conner,

515 U. S. 472 (1995). He contends that he repeatedly all eged that
t he defendants deprived himof his First, Fifth, and Eighth
Amendnent rights and that the defendants actions were arbitrary.
He argues that Sandin still allows prisoners to allege and bring
actions regarding arbitrary actions of prison officials and
clains under the First, Ei ghth, and Fourteenth Anmendnents. He
contends that the district court nmade no reference to these
clains. He al so distinguishes Sandin based on the length of tine
in adm nistrative segregation, 30 days versus three years. He
argues that his confinenent in adm nistrative segregation inposed
atypi cal and significant hardships on him He contends that the
district court did not develop the record with regard to
conparing the conditions of his confinenent in admnistrative
segregation with the conditions of the general popul ation.
“[Aldm ni strative segregation, w thout nore, does not
constitute a deprivation of a constitutionally cognizable |iberty

interest.” Luken v. Scott, 71 F.3d 192, 193 (5th Gr. 1995); see

also Pichardo v. Kinker, 73 F.3d 612, 613 (5th Gr. 1996) (absent

extraordi nary circunstances, continued confinenent in

adm ni strative segregation, being an incident to the ordinary
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life as a prisoner, will never be a ground for a constitutional

clainm.
Phillips v. Puckett, No. 96-60372 (5th Cr. Dec. 6, 1996)

(unpublished), cited by Hurns, is distinguishable. Hurns has not
al l eged that he has not received reviews of his custody
classification, and the record shows that he was reviewed on
January 10, 1997, just a few nonths before he filed this |awsuit.

The limtations on privileges in close custody as conpared
with the general popul ation do not inpose atypical and
significant hardshi ps as contenpl ated by Sandin.

Hurns’ clains under the First and Ei ghth Anendnents and the
Equal Protection C ause, made in his original conplaint and his
brief in support of his 8§ 1983 claim were not realleged at his
Spears hearing. H's claimas he articulated it at his Spears
hearing was limted to Parker’s and Segar’s actions in placing
himin adm ni strative segregation pending investigation of the
assault on the other inmates based on his alleged status as gang
| eader. Hurns did not nention a violation of equal protection,
or of his right of association, or cruel and unusual puni shnment
at the Spears hearing. Therefore, these clainms were not properly

before the district court. See Riley v. Collins, 828 F.2d 306,

307 (5th Gr. 1987) (allegations at Spears hearing supersede
al l egations of conplaint).
Hurns’ appeal is wthout arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is dismssed. See 5th Gr.

R 42.2. W caution Hurns that any additional frivolous appeals
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filed by himor on his behalf will invite the inposition of
sanctions. To avoid sanctions, Hurns is cautioned further to

review any pendi ng appeals to ensure that they do not raise

argunents that are frivol ous.

APPEAL DI SM SSED AS FRI VOLOUS.



