IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-51220
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JUAN MANUAL SERNA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-96-CR-153-ALL
USDC No. SA-98-CV-149

August 25, 1999
Before KING Chief Judge, and DAVIS and SMTH, G rcuit Judges.
PER CURI AM *

Juan Manuel Serna, prisoner nunber 73146-080, appearing pro
se, appeals the district court’s denial of his notion to vacate
sentence. Finding no error, we affirm

Serna pleaded guilty to two counts of distributing
met hanphetam ne. As part of his guilty plea, he specifically
wai ved his right to appeal his sentence based on any grounds
ot her than upward departure, ineffective assistance of counsel,

or prosecutorial msconduct. |In both the witten plea agreenent

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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and at the guilty-plea hearing, Serna stated that he understood
that his sentence had not yet been determ ned, but that he
neverthel ess desired to waive his right to appeal. The district
court specifically infornmed Serna, inter alia, of the potential
m ni mum sentence, potential fines, and the effect of supervised
rel ease. Serna now contends that the assistance of his counsel
was i neffective because his counsel failed to challenge the
vol unt ari ness of the appeal waiver. He further contends that the
district court erred in denying himrelief under the “safety
val ve” provision of U S. S.G § 5Cl. 2.

A determ nation of an ineffective assistance claimis a
m xed question of |aw and fact and is reviewed de novo. United

States v. Placente, 81 F.3d 555, 558 (5th Gr. 1996). The

essence of Serna’'s appeal is that his counsel should have

chal | enged the wai ver based on United States v. Raynor, 989 F

Supp. 43 (D.D.C. 1997), which held that a waiver of the right to
appeal a sentence can never be know ng and voluntary if the
sentence has yet to be determ ned. However, Raynor directly

conflicts with United States v. Ml ancon, 972 F.2d 566 (5th Gr.

1992), in which a panel of this court rejected the sane argunent
rai sed here and held that the uncertainty of a sentence does not
render a waiver of the right to appeal a sentence uninforned.
Id. at 567-68. Qur court has since reaffirnmed the principle

enunci ated i n Mel ancon. See, e.qg., United States v. Dees, 125

F.3d 261, 262 (5th Gr. 1997) (defendant was infornmed of naxi mum
possi bl e sentence, actual sentence fell within that range, and

therefore, defendant’s plea was infornmed and voluntary).
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As Serna’'s argunent that his waiver was invalid is w thout
merit, it follows that his counsel’s failure to chall enge the
wai ver could not have affected the outconme of the case and,

t herefore, does not constitute ineffective assistance. See

United States v. Kimer, 167 F.3d 889, 893 (5th Cr. 1999) (where

argunent is wthout nerit, counsel’s failure to raise it does not
result in prejudice to the defendant). Serna’'s protestations
that counsel’s erroneous advice led to the waiver are unavailing
as Serna fails to denonstrate how t he advi ce was erroneous.

We decline to address Serna’s argunent that the district
court erred in its application of the safety val ve provision as
any such alleged error may not be raised by way of a § 2255

motion. See United States v. Vaughn, 955 F.2d 367, 368 (5th Cr.

1992) (nonconstitutional clains, such as application of
sentenci ng guidelines, may not be raised for first tine on
collateral review). Moreover, the issue is outside the anbit of
the COA, and Serna has not explicitly requested that we grant a

COA on that question. See United States v. Kinmer, 150 F.3d 429,

431, n.1 (5th CGr. 1998) (defendant nust explicitly request a COA
on issues which district court refused to certify for appeal).

For the foregoing reasons, we AFFIRM the judgnent of the
district court.

AFFI RVED.



