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PER CURI AM *

Appel  ant Cadena pled guilty to illegal re-entry after
deportation and was sentenced to 46 nonths in prison with three
years of non-reporting supervised release. Followng his guilty
pl ea, Cadena filed a notion for downward departure pursuant to
US S G 8§ 2L1.2, application note 5. The district court denied
the departure notion and sentenced Cadena to 46 nonths

i nprisonnment. Cadena has appeal ed.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



This court reviews the district court’s application and
interpretation of the Sentencing Quidelines de novo and its

findings of fact for clear error. United States v. Mintoya-Otiz,

7 F.3d 1171, 1179 (5th Gr. 1993). However, this court has
jurisdiction to review a defendant’s challenge to a sentence only
if it was inposed in violation of law, inposed as a result of an
i ncorrect application of the Guidelines, resulted from an upward
departure, or was unreasonably inposed for an of fense not covered

by the sentencing guidelines. United States v. Di Marco, 46 F.3d

476, 477 (5th Cr. 1995)(citing 18 U.S.C. §8 3742). “The inposition
of a lawful sentence coupled with the decision not to depart from
t he gui del i nes provides no ground for relief.” 1d. (citing United

States v. Mro, 29 F.3d 194, 198-99 (5th G r. 1994)). In this

case, jurisdiction lies only if the sentencing court’s refusal to
depart downward resulted froma violation of |aw or m sapplication
of the Guidelines. 1d. 1In addition, a refusal to depart downward
is aviolation of lawonly if the court m stakenly assunes that it

| acks authority to depart. United States v. Burleson, 22 F. 3d 93,

95 (5th Gr. 1994). Furthernore, “sonething in the record nust
indicate that the district court held such an erroneous belief.”

United States v. Landernman, 167 F.3d 895, 899 (5th Cr. 1999). 1In

this case, the district court indicated that it | acked authority to
depart downward, and this court has jurisdiction to review whet her

the refusal was proper.



The base offense level for the crinme of illegal reentry
is eight. USSG § 2L1. 2(a). But Cadena’ s base |evel was
i ncreased by 16 | evel s since Cadena had reentered the United States
after being deported for commtting an aggravated felony. In
Cct ober 1997, Cadena had been convicted of possession with intent
to distribute marijuana, which is an aggravated felony under 8
US C § 1101(a)(43). Cadena received a 16 nonth suspended
sentence for the possession of fense.

Application note 5 of 8 2L1.2 provides that if:

(A the defendant has previously been

convicted of only one felony offense; (B) such

offense was not a crine of violence or

firearnms offense; and (C) the term of

i npri sonment inposed for such offense did not

exceed one year, a downward departure may be

warranted based on the seriousness of the

aggravat ed fel ony.

Cadena does not dispute the 16-1evel enhancenent since he admts he
was deported after being convicted for an aggravated felony. The
Governnent does not dispute that the felony was a single, non-
vi ol ent of f ense. Thus, the only issue on appeal is whether a
suspended sentence for an aggravated felony constitutes a “term of
i npri sonnment inposed.”

Al though this is an issue of first inpression in this
circuit, the answer is easy. Application note 5 does not define
“termof inprisonnent inposed’, nor does it explicitly incorporate

the definition set out in 8 1101(a)(48)(B). Cadena’ s argunent

rests on application notes and anendnents to the guidelines al one,



whi ch, he asserts, showthat “termof inprisonnent” should be read
as termof inprisonnent served as opposed to inposed.

The governnent contends, however, that the neaning of
“term of inprisonnent inposed” is determned by 8 USC 8§
1101(a) (48) (B), which provides:

Any reference to a term of inprisonnent or a

sentence with respect to an offense is deened

to include the period of incarceration or

confinenent ordered by a court of |aw

regardl ess of any suspension of the inposition

or execution of that inprisonnment or sentence

in whole or in part.
Since 8 2L1.2 defines aggravated felony in relation to 8§
1101(a) (43), the Governnent argues that the definition of “term of
i nprisonnment” set out in 8§ 1101(a)(48)(B) also applies. As a
result, a termof inprisonnment includes a period of incarceration
“regardl ess of any suspension of the inposition or execution of
t hat sentence.”

The governnment’s position was essentially adopted by this

court in United States v. Banda-Zanora, which concluded that

“8 1101 offers a series of definitions applicable to the entire
chapter [such that] the definition in 8 1101(a)(48)(B) applies
recursively” to the other definitions in 8 1101(a)(43). 178 F.3d
728, 730 (5th Cr. 1999). Thus, “[a]ny reference to a term of
inprisonnment ... with respect to an offense” refers to any of fense
defined in chapter 8§ 1101. As noted, 8 2L1.2 defines aggravated
felony in relation to 8 1101(a)(43), and Cadena admts that his
prior possession charge falls within the § 1101(a)(43) definition.
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Since application note 5 refers to a termof inprisonnent inposed
with respect to an offense defined by 8§ 1101(a)(43),
8§ 1101(a)(48)(B) applies. As a result, the “termof inprisonnent
inmposed” in 8 2L1.2 includes suspended sentences (i.e., the
sentence i nposed regardl ess of any suspension of the inposition or
execution of that inprisonnent).

The Tenth G rcuit has previously adopted this reasoning.

See United States v. Chavez-Val enzuela, 170 F.3d 1038 (10th Cr.

1999). And before the anendnent of the guidelines on which Cadena
relies, other circuit courts which addressed “termof inprisonnent”
under of § 2L1.2 took it to nmean the sentence inposed, regardless

of suspensions, rather than the tinme actually served. See United

States v. Galicia-Delgado, 130 F. 3d 518, 520 (2d Gr. 1997); United

States v. Ranpbs-Garcia, 95 F. 3d 369, 371-72 (5th Gr. 1996), cert.

denied, 519 U. S. 1083 (1997); United States v. Cordova-Beraud, 90

F.3d 215, 218-19 (7th Cr. 1996). The changes nmade by the 1996
anendnents do not suggest that the legislature neant to repl ace
this understanding of the term

Cadena is not entitled to a dowward departure under §
2L1.2 if a termof inprisonnent of nore than one year was i nposed
for his prior aggravated felony. Since 8 2L1.2 defines aggravated
felony in relation to § 1101(a)(43), and since 8§ 1101(a)(48)(B)
applies recursively, “term of inprisonnent inposed” includes

suspended sentences. Accordingly, the sentence is AFFI RVED



