IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-51154
Summary Cal endar

AVA 'Y FULMER,
Pl ai ntiff-Appellant,
ver sus
CEORGE GERVI N YOUTH CENTER, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-97-CV-142)

July 19, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Ava Ful mer brings this appeal of a summary judgnent di sposing
of her disability discrimnation |awsuit against George Cervin
Youth Center, Inc. W reviewthe district court’s grant of summary
j udgnent de novo, applying the sanme standards as the district
court. See Hypes v. First Commerce Corp., 134 F.3d 721, 725 (5th
Cir. 1998). Qur review supports the determ nation of the district
court; hence, we AFFIRM

Ful mer contends that she was fired because of her disability

-- severe m grai ne headaches that occasi onally spawned debilitating

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



sei zures. In support of her claim Fulnmer alleges that she was
fired after her supervisor, Barbara Hawki ns, w tnessed one of the
sei zures and told Fulnmer that she was being term nated because of
liability concerns associated with Fulner’s condition. Ful mer
points to a nmeno signed by Hawkins which states that Ful mer was
“laid off . . . due to nedical reasons.” The Center counters that
Ful mer was term nated due to her excessive absenteei sm

Even if the court accepts Ful nmer’s contentions as true -- that
the Center fired her because of her disability and that the
absenteeism rationale offered by the Center is a pretext -- she
still nmust first establish that she was “qualified” for the job
under the A D.Ato prevail on her claim See Hypes, 134 F.3d at
726. That is, Fulnmer nmust have been able to performthe essentia
functions of her job with or without reasonabl e accomodati on. See
42 U.S.C. 8§ 12111(8).' Whether Fulmer was qualified for the job
was the central issue in the court bel ow

The district court relied upon tw alternative bases for
granting the Center’s notion for summary judgnent, both of which
relate to whether Fulner was qualified to performher job at the
Center with no nore than reasonable accommodati on. First, the
court held that Ful mer was estopped from claimng that she was a

qualified person with a disability because, throughout the entire

To qualify for relief under the Anmericans with Disabilities
Act, a plaintiff must establish that she is (1) “disabled” within
the neaning of the act; (2) qualified (wth no nore than a
reasonabl e accommodation) to performthe essential functions of the
job; and (3) suffering from an adverse enploynent action taken
because of her disability. See Robertson v. Neuronedical Cr., 161
F.3d 292, 294 (5th Cr. 1998).



term of her enploynent with the Center, she had a pending
application for social security disability benefits. Cting Fifth
Circuit precedent, the district court stated that Fulner’s
application for social security disability benefits created a
rebuttable presunption that she was judicially estopped from
asserting that she was a qualified individual with a disability for
A.D. A purposes. The court, enphasizing that the presunption was
strong and that the «circunstances wherein a plaintiff could
overcone it were highly limted, determned that Fulnmer was
judicially estopped to claimthat she was a qualified person with
a disability.

A recent Suprene Court decision unsettles the district court’s
analysis. In Ceveland v. Policy Managenent Sys. Corp., No. 97-
1008, 1999 W 320795 (U.S. May 24, 1999), the Court rejected this
circuit’s rule that sinultaneous pursuit of both social security
disability benefits and an A.D. A claimerects a strong presunption
against the plaintiff’s A D. A success. Instead, the Court held
that there was no presunption and that, to survive a summary
judgnent notion, an A.D. A plaintiff nmust explain why the claimfor
disability benefits is consistent with the A D.A claim The Court
noted that there are many situations when the two clains can co-
exi st. For exanple, because the Social Security Adm nistration
does not take into account the possibility of “reasonable
accommodation” in determning benefits eligibility, an A D A

plaintiff’s claim that she can perform her job wth reasonable



accommodati on may prove consistent with her social security claim
that she could not performher own job (or other jobs) w thout it.

Thus, the district court applied an incorrect standard in
exam ning the effect of her claimfor social security disability
benefits on Fulnmer’s A D. A lawsuit. Further, it appears that,
under the Suprene Court’s recently enunciated standard, sunmary
j udgnent should not have been granted on the basis of estoppel
because Ful nmer contends in her A D.A claimthat she could have
performed her job at the Center had there been reasonable
accommodation of her disability. That is, her ADA <claimfits
confortably beside her claim for social security disability
benefits, so estoppel should not apply.

The district court’s second basis for granting the Center’s
motion for summary judgnent was that Fulnmer was not a qualified
individual with a disability because Ful ner’s proposed reasonabl e
accommodation did not permt her to fulfill her duties. Fulner’s
condition caused her to mss at |least 27 days of work during her

nine-nonth tenure at the Center. Fulner nmaintains that by neans of

a reasonabl e accommbdati on -- working at hone during the days when
she suffered from mgraines -- she fulfilled her job
responsibilities. The district court disagreed. It found that

Fulmer’s job as a program director entailed recruiting,
supervising, and coordinating staff nenbers and volunteers;
establishing a comunity presence; and attendi ng events sponsored
by the Center. The court determ ned that regular attendance was

necessary to perform these essential functions of Fulner’s



position, so working at home would not qualify as a reasonable
accommodat i on.

The district court’s holding can be upheld based on this
second alternative rationale. ““An enployer is not required to
all ow di sabl ed workers to work at hone, where their productivity
i nevitably would be greatly reduced.’” Hypes, 134 F.3d at 726-27
(quoting Vande Zande v. State of Ws. Dep’t of Adm n., 44 F. 3d 538,
544 (7th Gr. 1995)). In this case, the very nature of Fulner’s
position dictates that Ful mer could not adequately fulfill her job
responsibilities by working fromhone; Fulnmer was part of a team
and the efficient functioning of the teamnecessitated the presence
of all its nenbers. |Indeed, courts are in agreenent that regular
attendance is an essential function of nost jobs. See id. at 727
(l'isting cases).

AFFI RVED.



