IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50946
Conf er ence Cal endar

SHANNON DAY
Pl ai ntiff-Appellant,
ver sus

GARY PAI NTER, Sheriff of
M dl and County, Texas,

Def endant - Appel | ee.
Appeal fromthe United States District Court
for the Western District of Texas

USDC No. MO 98- CV-35

August 27, 1999
Before KING Chief Judge, and JOLLY and DAVIS, G rcuit Judges.
PER CURI AM *

Shannon Day, Texas prisoner no. 683576, appeals the district
court’s denial of his notion for reconsideration of the district
court’s order dismssing his 42 U S.C. § 1983 cl ai mpursuant to
42 U. S. C. 1997e(c)(1l). Day' s notion to strike Painter’s response
brief and his notion to supplenent the record are DENIED. The
district court did not err in dismssing Day’s conplaint based
upon res judicata; Day’s pleadings before the district court and

on appeal neke clear that his argunents, including those

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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pertaining to fraud and di scovery abuses, are an attenpt to

relitigate issues already resolved in Day v. Painter, MO 94-CA-

223 (WD. Tex. Mar. 6, 1996). See United States v. Shanbaum 10

F.3d 305, 310 (5th Gr. 1994)(discussing the elenents of res
judicata). Day’'s appeal is without arguable nerit and is thus

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Grr.

1983). Day’'s appeal is DISM SSED. 5TH QR R 42. 2.
APPEAL DI SM SSED; ALL OUTSTANDI NG MOTI ONS DENI ED.



