IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50722
Summary Cal endar

JUNE GOFF,

Peti ti oner- Appel | ant,
vVer sus
GARY L. JOHNSON, DI RECTOR TEXAS

DEPARTMENT OF CRI M NAL JUSTI CE
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 97-CV-204

February 22, 1999
Before POLI TZ, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

June Lee CGoff, Texas prisoner #731056, seeks a certificate
of appealability (COA) to appeal the district court’s dismssa
of his 28 U S.C. § 2254 petition as tine-barred by 28 U S. C
§ 2244(d)’s one-year limtations period. The district court did
not address the nerits of Goff’s petition. Goff contends that
his 8§ 2254 petition was tinely filed because his state habeas

application tolled the limtations period.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Because CGoff’s petition was dismssed as tinme-barred, in
order for himto obtain a COA, he nust nmake a credi bl e show ng
that the district court erred in dismssing his petition as tine-

barred. See Sonnier v. Johnson, 161 F.3d 941, 943-46 (5th G

1998) .

There is a one-year grace period, comrencing on April 24,
1996 (the effective date of the Antiterrorismand Effective Death
Penalty Act) for the filing of § 2254 petitions, and petitions
filed before or on April 24, 1997, are considered tinely.

Fl anagan v. Johnson, 154 F.3d 196, 200-02 (5th Gr. 1998). Al so,

the period of tinme a properly filed state habeas petition is
pending tolls the limtations period and the one-year grace

period. See Fields v. Johnson, 159 F.3d 914, 915-16 (5th Cr

1998) .

The district court determned that CGoff had filed his state
habeas application on February 6, 1997, and that the application
was denied on March 19, 1997. The period of tinme the state
habeas application was pendi ng was 42 days, and the one-year
grace period for Goff’s filing of his § 2254 petition was
extended by 42 days, thus nmaking his petition due by June 5,
1997. Coff’s petition was stanped filed by the district court on
June 5, 1997. Coff’s petition was tinely filed, and he has made
a credible showing that the district court erred.

Accordingly, COA is GRANTED, the judgnent of the district
court is VACATED, and the case is REMANDED for further

pr oceedi ngs.



