IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50546

JAVI ER CRUZ,

Peti ti oner- Appel | ant,

GARY L JOHNSQON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-97- CA-764)

Sept enber 15, 1998
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *

Javier Cruz, a Texas death row inmate, seeks a certificate of
appeal ability toreviewthe district court’s denial of his petition
for a wit of habeas corpus and a stay of his execution schedul ed
for October 1, 1998. For the reasons that follow, we deny Cruz’'s

application to appeal and his notion to stay his execution.

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



|. Facts and Procedural History

In 1992, a jury in Bexar County, Texas convicted Javier Cruz
of killing Janes Ryan and Louis Neal in different crimnal
transactions pursuant to the sanme schene and course of conduct
and of killing Ryan during the course of a robbery. See TEx
PENaL CoDE ANN. 8 19.03(a)(2), (7)(B) (West 1994).! After the jury
found at the punishnent phase that Cruz killed Ryan deliberately
and with the expectation that death would result and that there
was a probability that Cruz would conmt acts of violence
constituting a continuing threat to society, the court sentenced
Cruz to death.

Cruz contended on appeal that, inter alia, his conviction
for the Neal murder was based solely on the uncorroborated
testinony of an acconplice witness, Antonio Ovalle. Under Texas
| aw, he claimed, such evidence was insufficient to support a
capital -nurder conviction. The Texas Court of Crimnal Appeals
affirmed Cruz’s conviction and sentence. The court rejected
Cruz’ s acconplice-testinony argunent on the ground that the Neal
murder was nerely the aggravating el enent that el evated Ryan’s
murder to a capital offense, obviating the need under state |aw
for corroborative evidence. The Suprene Court denied Cruz’s

petition for a wit of certiorari. Cruz v. Texas, 516 U S. 839

! Cruz was convicted in 1992 under 8§ 19.03(a)(6)(B), the
hi storical predecessor to 8§ 19.03(a)(7)(B). The 1993 anmendnent
to the Texas Penal Code did not change the statutory | anguage.
See Tex. PENaL CoDE ANN. 8 19.03 historical and statutory notes.
All references in this opinion are to the current version of the
Texas Penal Code.



(1995) .

Cruz then sought and was deni ed habeas corpus relief in
state court on several grounds, including the acconplice-
testinony issue. The Court of Crimnal Appeals affirned,
determ ning that the state habeas court’s findings of fact and
concl usi ons of |aw were correct.

Cruz petitioned on Cctober 2, 1997 for federal habeas corpus
relief pursuant to 28 U.S.C. § 2254. Cruz raised three issues--
first, that Texas |aw barred his conviction for the Neal nurder
because it was based solely on uncorroborated acconplice
testinony; second, that a capital sentence based on the Neal
murder violated the Eighth Anendnent; and third, that
prosecutorial discretionin listing the Ryan murder first in the
indictment when in fact it occurred after the Neal nurder
illegally allowed the State to avoid the Texas acconpli ce-
testinony rule. The respondent noved for sunmmary judgnment and
for denial of Cruz’'s habeas petition. The district court denied
Cruz habeas relief; denied Cruz a certificate of appealability
(COA); and vacated its original stay of Cruz’'s execution.

1. Discussion

Javier Cruz requests that this court grant hima COA from
the district court’s denial of his 8 2254 habeas petition.
Because Cruz filed his 8§ 2254 petition in Cctober 1997 the COA
requi renent of the Antiterrorismand Effective Death Penalty Act

(AEDPA) applies to his case. See Geen v. Johnson, 116 F. 3d

1115, 1119-20 (5th Gr. 1997). A COA may only be issued if the



pri soner has nmade a “substantial showi ng of the denial of a
constitutional right.” 28 U S.C § 2253(c)(2). “A ‘substantial
show ng’ requires the applicant to ‘denonstrate that the issues
are debatabl e anong jurists of reason; that a court could resolve
the issues (in a different manner); or that the questions are
adequate to deserve encouragenent to proceed further.’” Drinkard

v. Johnson, 97 F.3d 751, 755 (5th G r. 1996) (citing Barefoot v.

Estelle, 463 U S. 880, 893 n.4 (1983)(internal citations and
quotation marks omtted)).

Cruz raises two main issues for certification. First, he
clains that his capital-nmurder conviction, based on
uncorroborated acconplice testinony and the prosecutor’s
arbitrary classification of the Neal nmurder as the aggravating
el ement to the Ryan nurder, violated the Due Process C ause.?

Second, Cruz clains that under the reasoning of United States v.

Singleton, 144 F.3d 1343 (10th Cr.), reh’g granted en banc and

vacated, 144 F.3d 1343 (10th Cr. 1998), the trial court
i nproperly considered Oval l e’ s acconplice testinony, which was
the product of an agreenent in which Ovalle testified in return
for the State’s prom se not to seek the death penalty agai nst
him W discuss these issues in turn.
A.  Uncorroborated Acconplice Testinony
Cruz argues that his capital-nmurder conviction violated

Texas Crimnal Procedure Code article 38.14, which prohibits

2 Because we find that Cruz is not entitled to a COA even if
Ovalle’'s testinony is uncorroborated, we assune arguendo that
Cruz’s characterization of the record i s accurate.
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convi ctions based solely on uncorroborated acconplice testinony.?3
Specifically, Cruz argues that Ovalle’'s acconplice testinony
regardi ng the Neal nurder and prosecutorial discretion |abeling
the Neal nmurder the aggravating el enent of the Ryan murder
violated this Texas rule of crimnal procedure. Because we agree
wth the district court that these argunents do not raise a
substantial show ng of the denial of a constitutional right, we
decline to issue a COA

Rat her than raise federal constitutional clains, as required
by 8§ 2254, Cruz bases his COA application on perceived violations
of Texas state crimnal procedure. To the extent that Cruz
sinply conplains of a state crimnal procedure violation only,
his application nust fail. “[I]t is not the province of a
federal habeas court to reexam ne state-court determ nations on
state-law questions. |In conducting habeas review, a federal
court is limted to deciding whether a conviction violated the
Constitution, laws, or treaties of the United States.” Estelle

v. McQuire, 502 U S. 62, 67-68 (1991); see also Lewis v. Jeffers,

497 U. S. 764, 780 (1990)(“[F] ederal habeas corpus relief does not

lie for errors of state law.”); Pulley v. Harris, 465 U S. 37, 41

(1984) (“A federal court may not issue the wit [of habeas corpus]

on the basis of a perceived error of state law.”). This court

3 Article 38.14 specifically dictates that “[a] conviction
cannot be had upon the testinony of an acconplice unl ess
corroborated by other evidence tending to connect the defendant
with the offense conmtted; and the corroboration is not
sufficient if it nerely shows the comm ssion of the offense.”
TeEx. CR'M P. CoboE ANN. art. 38.14 (West 1979).
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does not sit as a super-state appellate court in review ng

violations of state crimnal procedure. See Bridge v. Lynaugh,

838 F.2d 770, 772 (5th Cr. 1988); D llard v. Bl ackburn, 780 F.2d

509, 513 (5th GCr. 1986). Furthernore, as the district court
properly found, Cruz’'s allegations of Texas crimnal procedure
vi ol ati ons are unfounded. *

Assum ng arguendo that Cruz was convicted of capital mnurder
solely on the basis of uncorroborated acconplice testinony in
vi ol ation of Texas crimnal procedure, such a conviction raises
no debat abl e i ssues under the Due Process Cl ause. “The state-I|aw

requi renent that acconplice witness testinony be corroborated has

4 See Cruz v. Johnson, No. 97-CA-764-HG at 14-17 (WD. Tex.
June 1, 1998). Cruz was actually convicted of the Ryan nurder,
and the Neal nurder was sinply an aggravating el enent that
el evated the crine to capital nurder under 8§ 19.03(a)(7)(B) of
the Texas Penal Code. As Cruz does not contest the sufficiency
of the evidence concerning the Ryan nurder, the nurder conviction
satisfies the acconplice-testinony rule. Acconplice testinony is
sufficient to prove aggravating elenents of capital nurder. See,
e.q., Wite v. State, 910 S.W2d 630, 635 (Tex. App.--Beaunont
1995, no wit) (stating that “the capital nurder statute does not
requi re corroboration of any of the aggravating elenents”);
Ronero v. State, 716 S.W2d 519, 520 (Tex. Cim App. 1986)
(“[T] he testinony of an acconplice witness in the prosecution for
capital nurder did not require corroboration concerning the
al | eged robbery (the offense which el evated nurder to capital
murder) as well as the alleged nurder.”).

In addition, under Texas |aw the prosecutor has discretion
in |abeling which nmurder constitutes the aggravating elenent. A
person convicted of capital nurder for the killing of nore than
one person is qgquilty of nurdering the first person naned in the
i ndi ctnment, “whether or not that person was the person who was
murdered first in time.” Narvaiz v. State, 840 S.W2d 415, 433
(Tex. Crim App. 1992); see also Vuong v. Scott, 62 F.3d 673, 676
(5th Gr. 1995) (holding that prisoner was not entitled to
instruction to consider mtigating circunstances relating to
second-|isted aggravating nurder, where first-Ilisted nurder
occurred after aggravating nmurder). Thus the prosecutor’s
decision to list the second-occurring Ryan nurder first in the
indictnment did not violate Texas | aw.
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no i ndependent constitutional footing.” Thonpson v. Lynaugh, 821

F.2d 1054, 1062 (5th Cr. 1987); cf. Lisenba v. California, 314

U S 219, 227 (1941) (“The Fourteenth Anendnent does not forbid a
state court to construe and apply its laws with respect to the
evi dence of an acconplice.”). A guilty verdict may be supported
with only the uncorroborated testinony of an acconplice, as |ong

as that testinony is not insubstantial on its face. See United

States v. Jaras, 86 F.3d 383, 387 (5th Gr. 1996); United States

v. Singer, 970 F.2d 1414, 1419 (5th Gr. 1992). Cruz does not
claimthat the acconplice testinony in this case is

i nsubstantial; his only criticismis that it was provided as a
result of a plea bargain with the state. However, uncorroborated
acconplice testinony will support a verdict even if only provided

as a result of a plea bargain. See United States v. Bernea, 30

F.3d 1539, 1552 (5th Cr. 1994) (“[A] guilty verdict may be
sustained if supported by only the uncorroborated testinony of a
coconspirator, even if the witness is interested due to a plea
bargain of prom se of |eniency, unless the testinony is

i ncredi ble or insubstantial on its face.”); accord United States

v. Payne, 99 F.3d 1273, 1278 (5th Cr. 1996).

Thus, Cruz’s allegation that his conviction was based solely
on uncorroborated acconplice testinony does not constitute a
substantial showi ng of a due process violation. As another
federal court has expl ai ned,

Al t hough due process is violated when a conviction is

obt ai ned through the use of unreliable evidence, due

process does not mandate that a presunption of

unreliability attach to the incul pating testinony of an

7



acconplice when the accused is given a neani ngful
opportunity for cross-exam nation. As a general rule,
the uncorroborated testinony of an acconplice is not
per se unreliable and is sufficient to sustain a

convi ction unless patently incredible.

United States ex rel. Kubat v. Thieret, 679 F. Supp. 788, 795

(N.D. II'l. 1988), aff’'d 867 F.2d 351 (7th Cr. 1989). Such a
procedure does not render the trial as whole “fundanental |y
unfair” so as to violate a defendant’s due process rights. See

Lavernia v. Lynaugh, 845 F.2d 493, 496 (5th G r. 1988).

Therefore, because Cruz’s application does not nake a substanti al
show ng of the denial of a constitutional right on this issue, we
decline to issue a COA on this issue.
B. Admssibility of Plea-Bargai ned Testinony

Cruz next contends that the State violated 18 U. S. C
8§ 201(c)(2) by agreeing not to seek the death penalty agai nst
Ovalle in exchange for his testinony, and that Ovalle’ s testinony
nmust therefore be excluded. Because we find that this contention
does not raise a debatable issue of a constitutional violation,
we decline to allow Cruz to appeal this issue.

Cruz did not raise this issue in the district court
proceedings. In general, we refuse to allow COAs on issues not
rai sed before the district court in habeas corpus proceedi ngs.

See, e.qg., United States v. Cervantes, 132 F.3d 1106, 1109 (5th

Cir. 1998) (“We do not consider issues raised for the first tinme

on the appeal of a section 2255 notion.”); Carter v. Johnson, 131

F.3d 452, 464 (5th Gr. 1997) (stating that “[t]hese allegations
were not adequately presented to the district court, however, and
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they are deened waived”), cert. denied, 118 S. C. 1567 (1998).

Even assum ng arguendo that this issue has not been waived,
Cruz is not entitled to a COA. Cruz bases his argunent that
pl ea- bargai ned testinony violates 8 201(c)(2) wholly on United
States v. Singleton, 144 F.3d 1343 (10th Cr.), reh’g granted en

banc and vacated, 144 F.3d 1343 (10th Gr. 1998). Wile

Singleton held that such testinony nust be barred under the
federal anti-bribery statute, the decision was pronptly vacated
by the Tenth Circuit and therefore has no precedental val ue, even

in the Tenth Circuit. See Quivira Mning Co. v. United States

Nucl ear Requl atory Conmin, 866 F.2d 1246, 1248 n.3 (10th Cr.

1989). O course, even if Singleton had not been vacated, a

Tenth Grcuit ruling cannot bind this court. See United States

v. Brockway, 769 F.2d 263, 264 (5th Cr. 1985).

Moreover, in the Fifth Grcuit, an acconplice w tness who
has been prom sed a reduced sentence in return for his testinony
may testify consistent with the Due Process O ause “so |ong as
the governnent’s bargain wwth himis fully ventilated so that the

jury can evaluate his credibility.” United States v. Cervantes-

Pacheco, 826 F.2d 310, 315 (5th G r. 1987) (en banc) (footnote
omtted). |In this case, the plea bargain required Ovalle to
testify truthfully in return for consecutive |life sentences for
the Neal and Ryan nurders. Defense counsel cross-exanm ned Ovalle
about the agreenent, and the jury could therefore evaluate the
credibility of his testinony. The use of such testinony

t herefore does not raise a debatable issue of a Due Process



Cl ause violation or show the substantial denial of any other
constitutional right. Accordingly, Cruz’'s notion for a COA on

this issue is denied.

I11. Conclusion
For the foregoing reasons, we deny Cruz’s application for a

COA and a stay of his execution
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