IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50150
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus
JUAN JOSE MACI AS- CASTRO, al so
known as Martin Sotel - Her nandez,
al so known as Rogelio Martinez-Lopez,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
USDC No. A-97-CR-106- Al

Novenber 25, 1998
Before JOLLY, SM TH, and WENER, C rcuit Judges.
PER CURI AM *

Juan Jose Maci as-Castro appeals his conviction and sentence
for being a previously deported alien who reentered the United
States without perm ssion and for falsely representing hinself to
be a United States citizen. the primary issue at trial was where
Maci as was born. The evidence, viewed in the Iight nost favorable
tothe jury’s verdict, was sufficient to allowa rational trier of

fact to conclude, beyond a reasonabl e doubt, that Macias was born

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



in Mexico. See United States v. Resio-Trejo, 45 F. 3d 907, 910 (5th

Cr. 1995); United States v. Martinez, 975 F.2d 159, 160-61 (5th

CGr. 1992).

The district court did not abuse its discretion in denying
Macias’s notion for a newtrial. Mcias did not neet his burden of
show ng that the whereabouts of his father could not have been

ascertained prior to trial with due diligence. United States v.

Freeman, 77 F.3d 812, 817 (5th CGr. 1996); United States V.

Mul derig, 120 F.3d 534, 545 (5th Cr. 1997).
The district court did not commt plain error in raising
Maci as’ s base offense level by 16 |evels because of his previous

conviction for retaliation. United States v. Calverley, 37 F.3d

160, 162-64 (5th Cr. 1994)(en banc). Maci as argues, W thout
support, that he did not receive a one-year sentence for the crine
and that it thus did not neet the definition of an aggravated
felony as set forth in 8 US C § 1101(a)(43)(F). Maci as’ s
presentence report (“PSR’) indicates that Macias served two years
for the offense. The PSR is considered reliable and nmay be

considered as evidence by the court when naking sentencing

determnation. United States v. Gonzalez, 76 F.3d 1339, 1346 (5th
Cr. 1996); United States v. Lghodaro, 967 F.2d 1028, 1030 (5th

Cr. 1992).
This court does not consider Mcias's argunents that his
sentence was inposed in violation of the Ex Post Facto C ause and

that the governnent presented inproperly cunulative evidence



because these argunents were raised for the first time in Macias’s

reply brief. See United States v. Jackson, 50 F.3d 1335, 1340 n.7

(5th Gir. 1995).
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