IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50081

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

15530 CLOUD TOP, SAN ANTONI O BEXAR COUNTY, TEXAS,
Def endant ,
HARLAN D. VANDER ZEE
Movant - Appel | ant,
vVer sus
STONE QAK NATI ONAL BANK; ET AL.
Cl ai mant s,
STONE QAK NATI ONAL BANK,
Cl ai mant - Appel | ee,
STONE QAK BANKSHARES, | NC.

Appel | ee.

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

ONE 1988 GVC 1500 SLX SI ERRA PI CK- UP TRUCK
VIN: 1GTDC14K9JZ7510015,

Def endant ,



HARLAN D. VANDER ZEE
Movant - Appel | ant,
vVer sus
STONE QAK NATI ONAL BANK,
Cl ai mant - Appel | ee,
STONE QAK BANKSHARES, | NC.

Appel | ee.

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus

ONE 1989 MERCURY GRAND MARQUI S,
VIN: 2MEBM75F3KX603496,

Def endant ,
HARLAN D. VANDER ZEE
Movant - Appel | ant,
vVer sus
STONE QAK NATI ONAL BANK,
Cl ai mant - Appel | ee,
STONE QAK BANKSHARES, | NC.

Appel | ee.

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

ONE 1989 LI NCOLN TOWNCAR
VI N: 1LNBMB1F8KY610520,



Def endant ,
HARLAN D. VANDER ZEE
Movant - Appel | ant,
vVer sus
STONE QAK NATI ONAL BANK,
Cl ai mant - Appel | ee,
STONE QAK BANKSHARES, | NC.

Appel | ee.

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus
UNI TED STATES CURRENCY, FUNDS, PROCEEDS, AND
MONI ES REPRESENTED BY AND | NCLUDI NG ANY AND
ALL PRI NCI PAL AND | NTEREST RELATED THERETO
TO CERTI FI CATES OF DEPCSI T #00950, #00951
#00952, #00953, #00962, #00963, #01004,
#01167, #01168 AT THE STONE QAK NATI ONAL BANK
SAN ANTONI O, BEXAR COUNTY, TEXAS,
Def endant ,
HARLAN D. VANDER ZEE
Movant - Appel | ant,
ver sus
STONE OAK NATI ONAL BANK; ET AL.
C ai mant s,
STONE OQAK NATI ONAL BANK
Cl ai mant - Appel | ee,

STONE OAK BANKSHARES, | NC.
Appel | ee.



No. 98-51157

In re: HARLAN D. VANDER ZEE,

Petitioner.

Appeal fromthe United States District Court
for the Western District of Texas, San Antonio
( SA-89- CV-364 & SA-90-CV-113)

June 11, 1999
Bef ore GARWOOD, DUHE and BENAVI DES, Circuit Judges.
PER CURI AM *

These consol i dated proceedi ngs are an appeal (our cause no.
98-50081) by Harlan D. Vander Zee of the district court’s denial of
his notion to intervene in the consolidated forfeiture actions in
the San Antonio Division of the Western District of Texas (civil
no. SA-89-CA 3064) and Vander Zee's “Alternative Petition for A
Wit of Mandanmus” (our cause no. 98-51157), which states it is
filed “in the event this Court determnes that the direct appeal
[of the denial of intervention] is sonehow unavail able.”

Prior proceedings by Vander Zee in this Court include the
foll ow ng: Vander Zee v. Reno, 73 F.3d 1365 (5th Gr. February 2,
1996) (Vander Zee 1); Vander Zee v. Reno, No. 95-50482 (5th GCr.
Cct. 4, 1996) (unpublished) (Vander Zee I1); and Vander Zee v.
Stone Oak Bankshares, No. 95-50795 (5th Gr. WMy 19, 1997)

"Pursuant to 5THOR R 47.5 the Court has determi ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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(unpubl i shed) (Vander Zee I111).

The judgnment in the forfeiture action in which Vander Zee
sought to intervene was entered in August 1992. That | udgnent
approved and incorporated a settlenent agreenent and addendum
between the United States and Stone Oak National Bank (the bank)
whi ch included a provision to the effect that the bank woul d give
witten assurance to the United States Attorney for the Wstern
District of Texas that it would not rehire Vander Zee (fornerly its
executive vice president) in any capacity.

That agreenent is referenced in Vander Zee |, 73 F. 3d at 1367.
Vander Zee | was an appeal fromthe di sm ssal of Vander Zee's suit,
filed in August 1993 in the Austin Division of the Western District
of Texas, and not a part of the forfeiture action, asserting Bivens
clai ns for damages agai nst certain individual federal officials and
clains against the United States for declaratory and injunctive
relief as to the bank’s said agreenent respecting not rehiring
Vander Zee. In part |l of Vander Zee |, we addressed only the
clains against the United States for declaratory and injunctive
relief. 1d. at 1371-72. W there noted that the Adm nistrative
Procedure Act (APA) “provides for judicial review of ‘agency
action’ and waives sovereign immunity for clains ‘seeking relief
ot her than noney damages,’” 5 U . S.C. 8§ 702, but that “the federal
courts are specifically excluded from the APA's definition of
‘“agency’ by 8§ 701(b)(1)(B)” and that the settlenent agreenent
specifically provided it was not effective until approved by order

of the district court. ld. As a result, Vander Zee's clains for



declaratory and injunctive relief against the United States in
subst ance sought “to collaterally attack the district court’s order
approving the ternms of the settlenent,” for which “the proper
avenue would be to seek to intervene before the district court
which has retained jurisdiction in order to enforce the terns of
its order.” Id. at 1372. A footnote was then appended stating:

“Should the district court in that proceeding deny

intervention or, although granting intervention, deny

Vander Zee relief, he could seek review of each order by

direct appeal (or, perhaps, nmandanus, should direct

ﬁPg?al be for sone reason unavailable).” I1d. at 1372

Vander Zee’'s notion to intervene references the above passage
of Vander Zee | to which the above-quoted footnote i s appended, and
hi s mandanus references the footnote.

I n Vander Zee II, we affirnmed the April 1995 dism ssal of a
damages suit filed by Vander Zee in July 1994 in the Austin
Di vision of the Western District of Texas against the United States
under the Federal Tort Cains Act (FTCA) and against various
present or fornmer federal officials intheir individual capacities,
including a fornmer Assistant Attorney General, a former United
States Attorney and forner Assistant United States Attorneys, an
FBI agent, and enpl oyees of the Ofice of the Conptroller of the
Currency—sone of which individual defendants were al so defendants
in Vander Zee |—+for diverse state law torts and Bi vens cl ai ns.

Vander Zee Il was a suit, likewise in the Austin Division of
the Western District of Texas, by Vander Zee agai nst the bank, its
successor, and their liability insurer, for wvarious torts,

including conspiracy and intentional infliction of enotional
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distress, and for breach of contract, including breach of an
alleged oral contract to rehire him after the noney-I| aundering
litigation was over and a contract to pay his attorney’'s fees
incurred in defending the crimnal noney-laundering charges. The
district court dismssed all clains except the nentioned contract
clains on notion for summary judgnent or for directed verdict. The
two referenced contract clainms were submtted to the jury, which
awar ded Vander Zee $293, 750 on t he reenpl oynent contract clai mand
$43, 750 on the contract to pay the attorney’'s fees claim The
district court granted the defendants’ notion for judgnent
notw t hstandi ng the verdi ct on Vander Zee's breach of contract to
reenploy claim and on October 5, 1995, rendered judgnent for
Vander Zee in the anount of $43,750 on his contract to pay
attorney’s fees claim and for all the defendants on all other
clai ns by Vander Zee. Vander Zee appeal ed and in Vander Zee |11 we
affirmed that judgnent.

Vander Zee filed his notion to intervene in the San Antonio
forfeiture case on April 7, 1997. |In the intervention, Vander Zee
sought to bring clains, including danages clains, against the
bank—and its successor—and the United States and to join as parties
to the forfeiture action and bring tort and Bi vens danages cross-
actions against four individual defendants, including a forner
United States Attorney and two former Assistant United States
Att orneys who had been parties defendant in Vander Zee | and Vander
Zee |1. These tort and Bivens clains were essentially the sane as

those litigated previously in one or nore of Vander Zee |, Vander



Zee |1, and Vander Zee Ill. 1t is evident that the essential and
overwhel m ngly predom nant purpose of the attenpted intervention
was to relitigate the damages clains previously litigated in the
referenced other suits in the Austin Division of the Wstern
District of Texas. Vander Zee's intervention papers asserted,
however, that in Septenber 1995, in the trial of Vander Zee IIll, he
had | earned new facts which warranted such relitigation.

The notion to intervene was opposed by the United States and
by the bank and its successor.

On Novenber 18, 1997, the district court denied the notion to
i ntervene, stating:

“(1) thereis nolonger alive case or controversy before

the Court; (2) the notion to intervene is untinely; (3)

t he woul d- be i ntervenor does not have sufficient interest

relating to the property at issue in this consolidated in

rem action to satisfy Federal Rule of Civil Procedure

24(a)(2); (4) would-be intervenor’s clains share no

questions of law or fact with this civil forfeiture

action; and (5) post-judgnent intervention alnost five
years after these cases were conclusively resolved wll
substantially prejudice both the United States and St one

Cak National Bank.”

After thoroughly considering the record, the briefs, and the
argunent of counsel, we conclude that: (1) Vander Zee has
denonstrated neither any reversible error in the district court’s
deni al of intervention sought under Fed. R Cv. P. 24(a) nor any
abuse of discretionin the district court’s denial of intervention
under Fed. R Cv. P. 24(b) and (2) Vander Zee has denonstrated no
adequat e grounds for issuance of mandanus. Accordingly, so far as
Vander Zee appeal s the denial of intervention under Rul e 24(a), the

district court’s judgnent is AFFI RVED, so far as Vander Zee appeal s



the denial of intervention under Rule 24(b), the appeal is
DIl SM SSED; and, Vander Zee's petition for wit of mandanus is

DENI ED.

AFFIRMED in part, DISM SSED in part; mandanus DEN ED



