IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41529
Summary Cal endar

WOCDROW W LSON W LLI AMS
Pl ai ntiff-Appellant,
vVer sus

MARY CHOATE, in her official capacity
as Sheriff of Bow e County, Texas;

RICK HART, in his official capacity as
Warden, Bi-State Detention Center;
STEVE HI CNI GHT; RI CHARD REDDI CK

JERRY STRI NGFELLOW LI NDA D. HALL

JOHN ELLI'S; JACK STONE, in his official
capacity as Conm ssioner; B. GRI MES,

in his official capacity as Conm ssi oner;
DALE BARRETT, in his official capacity
as Conmi ssioner; PAUL FANNIN, in his

of ficial capacity as Conm ssioner;
BOW E COUNTY, TEXAS

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 5:94-Cv-122

January 27, 2000
Before JOLLY, JONES, and BENAVIDES, C rcuit Judges.
PER CURI AM *
Wodrow W1l son WIIlians, Texas prisoner # 672377, appeal s the
summary judgnent in favor of defendants Steve Hicnight, Jerry

Stringfellow, and Linda D. Hall in his civil rights action filed

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



and adjudicated pursuant to 42 U S C. § 1983. WIllianms also
chall enges the dismssal of his clains against defendant Mary
Choate under 28 U.S.C. § 1915.

Summary judgnent is proper when, view ng the evidence in the
light nost favorable to the nonnovant, “there is no genuine issue
as to any material fact and . . . the noving party is entitled to

judgnent as a matter of law.” Anburgey v. Corhart Refractories

Corp., 936 F.2d 805, 809 (5th Cir. 1991); FEDR QvV. P. 56(c). |If
the noving party neets the initial burden of establishing that
there i s no genui ne i ssue, the burden shifts to the nonnoving party
to produce evidence of the existence of a genuine issue for trial.

Celotex Corp. v. Catrett, 477 U. S. 317, 321 (1986). The nonnovant

cannot satisfy his summary judgnent burden w th concl usional
al l egations, unsubstantiated assertions, or only a scintilla of

evidence. Littlev. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr

1994) (en banc).

The magi strate judge did not err in concluding that H cnight
was not deliberately indifferent to WIllianms’s needs after he
conpl ai ned about his dealings with another prisoner. WIllians's
conplaint showed that Hi cnight took actions after |earning of
WIllians's grievance to ensure that Wl lians and t he ot her prisoner
woul d be separated. WIlIlians has not countered Hi cnight’s sworn
statenent asserting that he had nothing to do with placing the
ot her prisoner in the sane pod with Wllians on the night WIlIlians

was attacked.



The magi strate judge also did not err in concluding that Hall
and Stringfellow were not deliberately indifferent to Wllians's

medi cal needs in their treatnent of his chest wound. See Estelle

v. Ganble, 429 U S 97, 106 (1976). The magistrate judge’s
decision is AFFIRVED as to the summary judgnent notions.

The district court may dism ss an in forma pauperi s conpl ai nt
as frivolous if it lacks an arguable basis in law or fact.

See 8§ 1915(e)(2)(B)(in); see Siglar v. H ghtower, 112 F. 3d 191, 193

(5th Cr. 1997). The magistrate judge correctly determ ned that
Choate could not be held liable to WIlianms under a theory of
respondeat superior and dism ssed his clains under § 1915. See

Baskin v. Parker, 602 F.2d 1205, 1207-08 (5th Gr. 1979). WIlians

al so asserts on appeal that Choate set inproper policies and
procedures for the detention facility. He did not raise this
ground for relief in the district court. ““The Court w Il not
allowa party to raise an issue for the first tine on appeal nerely
because a party believes that he mght prevail if given the

opportunity to try again on a different theory.’” Leverette v.

Louisville Ladder Co., 183 F.3d 339, 342 (5th Cr. 1999)(citing

Forbush v. J.C. Penney Co., 98 F. 3d 817, 822 (5th Cr. 1996)). The
ruling of the magi strate judge is AFFI RVED.

Wllians’s notion to supplenent the record with X-rays is
DENI ED.

AFFI RMVED;
MOTI ON DENI ED.



